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Presidential Documents

Title 3—

The President

Proclamation 7887 of April 15, 2005

National Park Week, 2005

By the President of the United States of America

A Proclamation

America’s system of national parks is dedicated to protecting our resources
and preserving our cultural and natural treasures. During National Park
Week, we celebrate these places and those who work to support and maintain
them. This year’s National Park Week theme, ‘“National Parks: America’s
Gift to the World,” reminds us that our country’s parks serve as tributes
to our Nation’s history that are enjoyed by visitors from around the globe.

My Administration is dedicated to ensuring that our national parks remain
a source of pride for our citizens, and we are expanding our ability to
protect America’s historical and natural wonders. By insisting upon manage-
ment excellence, the National Park Service is ensuring that the most vital
maintenance and conservation needs of our parks are met and that resources
are spent where they are needed the most.

As we observe National Park Week, we recognize the vital contributions
of National Park Service employees and volunteers. These dedicated men
and women manage nearly 400 areas, covering more than 84 million acres
in 49 states. Together with the 140,000 volunteers who donated over 5
million hours to these sites last year, National Park Service employees
ensure that our National Parks are safe and enjoyable places where visitors
can experience America.

America’s national parks reflect our commitment to protect the land that
God has entrusted to our care and to mark the milestones that have made
us a better Nation. In being good stewards of these treasures, we maintain
the legacy of our country for future generations.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim April 18 through April
24, 2005, as National Park Week. I call upon the people of the United
States to join me in recognizing the importance of our national parks and
to learn more about these places of beauty, their cultural and historical
significance, and the many ways citizens can volunteer to protect and con-
serve these precious national resources.
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IN WITNESS WHEREOF, I have hereunto set my hand this fifteenth day
of April, in the year of our Lord two thousand five, and of the Independence
of the United States of America the two hundred and twenty-ninth.

~ /

[FR Doc. 05-8059
Filed 4-19-05; 8:45 am]
Billing code 3195-01-P
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50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 310
RIN 3206—AK03

Employment of Relatives

AGENCY: Office of Personnel
Management.

ACTION: Final regulation.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations on a plain language rewrite
of its regulations regarding the
employment of relatives as part of a
broader review of OPM’s regulations.
The purpose of the revision is to make
the regulations more readable.

DATES: Effective Date: May 20, 2005.
FOR FURTHER INFORMATION CONTACT: Mr.
Scott A. Wilander by telephone at (202)
606—0830; by TTY at (202) 418-3134; by
fax at (202) 606—0390; or by e-mail at
sxwiland@opm.gov.

SUPPLEMENTARY INFORMATION: OPM
published for comment on September
22, 2003, (at 68 FR 55012) proposed
regulations revising Part 310 to make it
more readable. We also proposed to
eliminate subpart A because it merely
restates the provisions of 5 U.S.C. 3110
which outline the legal restrictions on
the employment of relatives.

Comments on Part 310

We received comments from two
agencies on this proposal. Both agencies
questioned the use of a question-and-
answer format for regulations under
Title 5, and indicated that they
preferred the existing demonstrative
statements for titles throughout the
Code of Federal Regulations (CFR). We
agree with this view and have adopted
the agencies’ recommendations.

Both agencies also opposed dropping
provisions of the regulations that repeat
the law. They believed it was beneficial

to include these provisions, if only to
provide a one-stop-shopping service so
that readers would not have to consult
both the law and the regulations. We
can appreciate this view and, as a result,
in general we leave what we perceive to
be critical parts of relevant law in
regulation. We do not consider that to
be necessary or appropriate in this
instance, however, because OPM has no
particular responsibility for
administering this law.

One agency questioned whether the
exception that permits the employment
of relatives under certain circumstances
“not to exceed 1 month,” means 30 or
31 days. The agency suggested changing
this provision in the regulations to read
30 days. We have adopted this
suggestion.

This agency also suggested dividing
the proposed rule into two parts to
address two important points: (1) Legal
restrictions on the employment of
relatives; and (2) Exceptions to the legal
restrictions on the employment of
relatives. We believe this is a good
suggestion and have adopted it.

Finally, one agency suggested making
clear in the first sentence of proposed
section 310.101 that the restriction on
the employment of relatives applies to
public officials. We have done so.

E.O. 12866, Regulatory Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with E.O. 12866.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because it affects only Federal
employees.

List of Subjects in 5 CFR Part 310
Government employees.

U.S. Office of Personnel Management.

Dan G. Blair,

Acting Director.

m Accordingly, OPM is revising 5 CFR
part 310 to read as follows:

PART 310—EMPLOYMENT OF
RELATIVES

Sec.

310.101 Legal restrictions on public
officials in the employment of relatives.

310.102 Exceptions to the legal restrictions
on the employment of relatives.

Authority: 5 U.S.C. 3110.

§310.101 Legal restrictions on public
officials in the employment of relatives.

Section 3110 of title 5, United States
Code, sets forth the legal restrictions on
the employment of relatives.

§310.102 Exceptions to the legal
restrictions on the employment of relatives.

Subsection (d) of 5 U.S.C. 3110
authorizes the Office of Personnel
Management to prescribe regulations
authorizing the temporary employment
of relatives, in certain conditions,
notwithstanding the restrictions. This
regulation sets forth exceptions to the
restrictions. When necessary to meet
urgent needs resulting from an
emergency posing an immediate threat
to life or property, or a national
emergency as defined in § 230.402(a)(1)
of this title, a public official may
employ relatives to meet those needs
without regard to the restrictions on the
employment of relatives in 5 U.S.C.
3110. Such appointments are temporary
and may not exceed 30 days, but the
agency may extend such an
appointment for one additional 30-day
period if the emergency need still exists
at the time of the extension.

[FR Doc. 05-7842 Filed 4-19-05; 8:45 am]
BILLING CODE 6325-38-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2
RIN 3150-AH71

Model Milestones For NRC
Adjudicatory Proceedings

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to adopt model milestones
for the conduct of NRC adjudicatory
proceedings, to require a presiding
officer to refer to the model milestones
as a starting point for establishing a
hearing schedule in an adjudicatory
proceeding, and to manage the case in
accordance with that schedule.

DATES: Effective Date: May 20, 2005.
Hearings schedules for proceedings
commencing on or after the effective
date of this rule shall be established in
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accordance with the final rule, unless
otherwise directed by the Commission.

FOR FURTHER INFORMATION CONTACT:
Geary Mizuno, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone (301) 415-1639, e-mail
gsm@nrc.gov.

SUPPLEMENTARY INFORMATION:

1. Background.

II. Purpose of Rulemaking.

III. Rulemaking Procedure.

IV. Section-by-Section Analysis.

V. Voluntary Consensus Standards.

VI. Finding of Categorical Exclusion.

VII. Paperwork Reduction Act Statement.

VIIIL Regulatory Analysis.

IX. Regulatory Flexibility Analysis.

X. Backfit Analysis.

XI. Small Business Regulatory Enforcement
Fairness Act.

I. Background

In Spring 2001, the NRC published for
public comment a proposed rule that
would substantially revise the NRC’s
procedures for the conduct of
adjudications (66 FR 19610; April 16,
2001). The proposed rule included 10
CFR 2.332 and 2.334, requiring the
presiding officer to establish a hearing
schedule and manage the case in
accordance with that schedule.

In the statement of considerations
(SOC) for the proposed Part 2 rule, the
Commission requested comment on
whether, in addition to proposed 10
CFR 2.332 and 2.334, either flexible
milestones or firm schedules should be
established in the NRC’s rules of
practice in 10 CFR Part 2 (66 FR 19610,
19620). Several commenters on the
proposed rule supported the adoption
by rule of binding schedules. However,
one commenter opposed the adoption of
flexible milestones or firm schedules. In
the SOC for the final rule, 69 FR 2182
(January 14, 2004), the Commission
stated that it would not establish by
rulemaking generally-applicable
milestones for the conduct of
proceedings. Instead, it adopted
provisions in 10 CFR 2.332 and 2.334
requiring a presiding officer to establish
a schedule for the conduct of
proceedings, to manage the case in
accordance with that schedule, and to
notify the Commission when it appears
there will be a delay in the overall
schedule of sixty (60) days or more.

II. Purpose of Rulemaking

Although the Commission decided
not to adopt, as part of the final Part 2
rulemaking, generally-applicable
schedules or milestones for the conduct
of NRC adjudications, the Commission
continued to evaluate the matter. The
Commission’s considerations were

directed towards identifying possible
alternatives for governing the pace and
timing of adjudicatory proceedings in a
manner which fully recognizes the
rights of all parties to a fair hearing
process and meets the Commission’s
goal for effective and timely
adjudicatory processes. After reviewing
several alternatives the Commission has
decided to adopt model milestones and
changes to the generally-applicable
procedures in Subpart C of Part 2 that
would govern how these milestones are
to be used by presiding officers.

The purpose of the model milestones
and accompanying changes to Subpart C
are to enhance the efficiency and
effectiveness of NRC adjudications,
while ensuring that the rights of all
parties to fair, effective, and timely
adjudications are maintained. The
model milestones would be used to
establish an initial schedule for an
adjudication from which the presiding
officer could depart, where appropriate,
because of the circumstances of the
particular proceeding. The model
milestones are tailored to the different
types of licensing and regulatory
activities the NRC conducts and would
better focus the limited resources of
involved parties and the NRC. In
addition, the model milestones will
provide the presiding officer with the
flexibility to manage the process
reasonably and fairly in establishing
initial schedules. The model milestones
will also allow for the necessary
adaptability in the hearing process by
permitting departures from unnecessary
interim steps to the major milestones.
Thus, the model milestones will
increase stakeholder confidence in the
independence and fairness of the
adjudicatory process by providing the
presiding officer with a starting point to
create a hearing schedule while
maintaining flexibility to consider the
individual and unique considerations
inherent in any adjudication, and
authorizing departures from the hearing
schedule as unexpected circumstances
arise.

The Commission looked at several
alternatives to the concept of model
milestones including: Model schedules,
binding schedules, binding milestones,
and case-by-case imposition by the
Commission. Model schedules set forth
specific days or periods of time for both
the conduct and completion of hearing
activities and actions, or the filing of
certain specified types of motions. Thus,
in contrast to the concept of model
milestones, the underlying
consideration in the development of the
model schedules was the need for
detailed and specific guidance to
presiding officers on the time periods to

be accorded to each discrete step of the
hearing. Binding schedules would
contain the added requirement that the
presiding officer report to the
Commission any deviation from the
applicable model schedule. Binding
milestones would apply the more
general and flexible milestones, as
described above, to the proceedings but
would require the presiding officer to
report to the Commission when there
was a deviation from the applicable
model milestone. Finally, case-by-case
oversight by the Commission was
considered where the Commission
would monitor the presiding officer’s
actions, and require the Commission’s
concurrence for certain issues.

Model schedules were rejected as an
alternative because of the numerous
advantages to utilizing model
milestones, as compared with the
alternative of model schedules. Model
schedules are more detailed and
prescriptive and departures from the
model schedule must be justified and
may themselves become the subject of
collateral litigation. In addition, the
wide variation of participants, the
number of contentions, and other case-
specific circumstances and
considerations may make it difficult to
adhere to a strict set of model schedules.

Binding milestones and binding
schedules were rejected because the
Commission deemed them too
inflexible. Case-specific issues and
circumstances require presiding officers
to have the flexibility to handle cases on
an individual basis without requiring
Commission approval for each proposed
alteration to the case schedule. In
addition, unexpected occurrences or
circumstances in the proceedings may
require adjustments to the case schedule
during the proceedings which would be
more efficiently dealt with by the
presiding officer without requiring
Commission approval.

The Commission rejected the
alternative of case-by-case imposition by
the Commission because it interfered
with matters normally left to the
presiding officer. In addition, it would
involve substantial expenditure of
resources by the Commission. Finally,
the Commission determined the goals of
a more efficient and fair adjudication
process could be accomplished in a less
intrusive manner.

Compared with the four alternatives
discussed above, model milestones
allow for the necessary flexibility to
adjust to the specific requirements of
each individual hearing and will allow
for strong case management and control
by the presiding officer. Model
milestones merely provide a starting
point for the proceedings while
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allowing for the necessary flexibility to
adjust to the specific requirements of
each hearing. Thus, milestones have the
advantage of potentially resulting in less
delay and unnecessary expenditure of
the presiding officer’s and parties’
resources and should result in less
motion practice over what hearing
procedures to use.

III. Rulemaking Procedure

Because these amendments constitute
minor administrative changes to the
regulations, the notice and comment
provisions of the Administrative
Procedure Act do not apply. See 5
U.S.C. 553(b)(A) and 5 U.S.C. 553(b)(B).
As stated in section 553(b)(A), the
requirement for notice and comment
does not apply to “interpretive rules,
general statements of policy, or rules of
agency organization, procedure, or
practice.” The changes involved in the
present rule are changes to agency
procedure and practice and simply
prescribe the manner in which the
parties present themselves or their
viewpoints to the agency. The rule does
not alter the substantive rights or
interests of the parties. In addition, the
balance between the need for public
participation in agency decisionmaking
and the agency’s competing interest in
retaining latitude in organizing its
operations weighs in favor of the agency
because the rule merely establishes a
starting point which the presiding
officer will utilize to establish a hearing
schedule. The public’s rights to and
interests in a hearing are not altered or
affected by establishing this starting
point to the hearing schedule. Thus, this
rulemaking is exempt from the notice
and comment provisions.

In addition, 5 U.S.C. 553(b)(B)
provides that when an agency finds
good cause that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest, the rulemaking is exempt from
notice and comment requirements. In
the present case, the model milestones
are largely drawn from the time periods
specifically provided in the January 14,
2004 revisions to 10 CFR Part 2, on
which the public has already had an
opportunity to comment as part of that
rulemaking. Additionally, as noted
above, the Commission adopted
provisions in 10 CFR 2.332 and 2.334
requiring a presiding officer to establish
a schedule for the conduct of
proceedings, to manage the case against
that schedule, and to notify the
Commission when it appears there will
be slippage in the overall schedule.
Thus, the present rulemaking merely
provides the starting point for the
presiding officer to base the schedule of

proceedings. Public notice and
comment was already provided for the
implementation of a schedule and for
the time periods. Thus, additional
notice and comment procedures would
be duplicative and unnecessary.

IV. Section-by-Section Analysis
Effective Date

The new provisions in §§ 2.332 and
2.334, requiring presiding officers to
establish a hearing schedule for a
proceeding based upon the applicable
model milestones and to manage the
case against that hearing schedule, are
applicable to all proceedings
commencing on or after the effective
date of the final rule. For a proceeding
in which a notice of hearing or a notice
of opportunity for hearing are published
in the Federal Register, the proceeding
“commences’’ on the date of publication
in the Federal Register of the notice of
hearing, or the notice of opportunity for
hearing or petition to intervene for that
proceeding, as applicable. For a
proceeding in which a notice of hearing
or opportunity for hearing is not
published in the Federal Register, the
proceeding “commences’’ on the date
that the first request for hearing or
petition to intervene is received by the
Commission.

Section 2.332 General Case
Scheduling and Management

10 CFR 2.332(a) would be amended to
add language requiring the scheduling
order, created by the hearing officer, to
also establish when the oral phase of the
hearing will commence.

10 CFR 2.332(a)(2) would remove the
term ““and hearings” because the
scheduling order is now required to
establish the limits to commence the
oral phase of the hearing under
paragraph (a). Thus the language in
(a)(2) permitting the scheduling order to
contain such information is
unnecessary.

A new 10 CFR 2.332(b) is added to
require the presiding officer to utilize
the applicable model milestones in
Appendix B of this part as a starting
point to establish the scheduling order.
This section provides that appropriate
modifications by the presiding officer
may be made based upon all relevant
information. The flexibility provided by
this section allows the presiding officer
to consider all relevant information,
which includes but is not limited to the
number of contentions admitted, the
complexity of the issues presented,
relevant considerations which a party
may bring to the attention of the
presiding officer, the NRC staff’s
schedule for completion of its safety and

environmental evaluations (paragraph
(d) of this section), and the NRC’s
interest in providing a fair and
expeditious resolution of the issues
sought to be adjudicated by the parties
in the proceeding.

Section 2.334 Implementing Hearing
Schedule for Proceeding

10 CFR 2.334(a) contains conforming
changes which reflect the change in 10
CFR 2.332(b). 10 CFR 2.332(b) now
requires the presiding officer to utilize
the applicable model milestones in
Appendix B to this part as a starting
point to create the hearing schedule.

The language in former 10 CFR
2.332(b) would be transferred to 10 CFR
2.334(b). The language is otherwise
unchanged except for a modification to
refer to “‘hearing schedule,” as opposed
to “schedule.”

10 CFR 2.334(b) is renumbered 10
CFR 2.334(c). In addition, an added
provision requires the presiding officer
assigned to the proceeding to provide
written notification to the Commission
any time during the course of the
proceeding when it appears that there
will be a delay of greater than forty-five
(45) days in meeting any of the dates for
major activities in the hearing schedule
established by the presiding officer
under 10 CFR 2.332(a). This
requirement ensures that the
Commission is kept well informed
regarding any potential delays in the
hearing schedule and encourages the
parties and presiding officer to adhere to
the established hearing schedule if
possible. An additional conforming
change to refer to “hearing schedule” is
also made.

Part 2, Appendix B—Model Milestones
To Be Used by a Presiding Officer as a
Guideline in Developing a Hearing
Schedule for the Conduct of an
Adjudicatory Proceeding in Accordance
With 10 CFR 2.332

10 CFR Part 2, Appendix B contains
four model milestones for adjudicatory
hearings: The generic hearing track
(Subpart L), license transfer (Subpart
M), enforcement action (Subpart G), and
enforcement action (Subpart N). In
establishing a schedule, the presiding
officer is required by 10 CFR 2.332 to
use these milestones as a starting point,
make appropriate modifications to the
milestones, and set detailed schedules
(e.g., for filings) based upon all relevant
information. Such information includes,
but is not limited to, the number of
contentions admitted, the complexity of
the issues, the NRC staff’s schedule for
completion of its safety and
environmental evaluations, any other
relevant consideration that a party
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brings to the attention of the presiding
officer, and the NRC’s interest in
providing a fair and expeditious
resolution of the issues sought to be
admitted for adjudication in the
proceeding.

10 CFR 2.334 allows the presiding
officer to modify the hearing schedule
from the initial milestones upon a
finding by the presiding officer or the
Commission of good cause. Factors such
as whether the requesting party has
exercised due diligence to adhere to the
schedule, whether the requested change
is the result of unavoidable
circumstances, whether the other parties
have agreed to the change, and the
overall effect of the change on the
schedule of the case are taken into
account. In addition, the presiding
officer is required by 10 CFR 2.334 to
provide written notification to the
Commission any time during the course
of the proceeding when it appears that
there will be a delay of greater than
forty-five (45) days in meeting any of the
dates for major activities in the hearing
schedule established by the presiding
officer under 10 CFR 2.332(a). Finally,
10 CFR 2.334 requires the presiding
officer to provide written notification if
completion of the record or the issuance
of the initial decision will be delayed
more than sixty (60) days beyond the
time specified in the hearing schedule
established under 10 CFR 2.332(a). The
model milestones reflect electronic
filing and service in accordance with 10
CFR 2.305.

Appendix B. L—Model Milestones for a
Hearing on an Enforcement Action
Conducted Under 10 CFR Part 2,
Subpart G

This model set of milestones applies
to hearings in enforcement proceedings
conducted under 10 CFR Part 2, Subpart
G. As required by 10 CFR 2.332 and
2.334, the presiding officer establishes,
by order, a schedule for the conduct of
the proceeding. The model milestones
are based on the Commission’s Rules of
Practice in 10 CFR Part 2, Subparts B,
C, and G. The model milestones are
based upon the following assumptions:
(i) The issues to be litigated will involve
both disputes over fact and issues of
compliance with the Commission’s
regulations and requirements; and (ii)
no petitions to intervene are filed
pursuant to 10 CFR 2.309(a)—(b). In
some cases, preparation of direct
testimony and motions for summary
disposition can proceed once initial
mandatory disclosures have been made.
The time periods set forth in the model
milestones reflect these assumptions.

Appendix B. IL—Model Milestones for
Hearings Conducted Under 10 CFR Part
2, Subpart L

This model set of milestones applies
to hearings conducted under 10 CFR
Part 2, Subpart L, including those on
applications for combined licenses
(COLs), renewed licenses, and license
amendments. While such proceedings
differ insofar as the scope and
complexity of the NRC staff reviews for
the requested actions may vary, such
differences will be reflected in the staft’s
schedule for issuing its review
documents in a particular type of action.
Because the milestones are keyed to the
staff’s review schedule, separate
milestones need not be identified for
proceedings on the different types of
actions. As required by 10 CFR 2.332
and 2.334, the presiding officer
establishes, by order, a schedule for the
conduct of each proceeding. The model
milestones include only the most
significant events in the proceeding and
are based upon the following
assumptions: (i) The issues to be
litigated will involve both disputes over
fact and issues of compliance with the
Commission’s regulations and
requirements; (ii) an oral hearing under
10 CFR 2.1207 will be held rather than
a written hearing under 10 CFR 2.1208;
and (iii) the final Safety Evaluation
Report (SER) and final environmental
document will be issued
simultaneously.

Appendix B. IIL—Model Milestones for
a Hearing on a Transfer of a License
Conducted Under 10 CFR Part 2,
Subpart M

This model set of milestones applies
to hearings on license transfer
proceedings conducted under 10 CFR
Part 2, Subpart M. Subpart M governs
all adjudicatory proceedings on an
application for the direct or indirect
transfer of control of an NRC license
when the transfer requires prior
approval of the NRC under the
Commission’s regulations, governing
statutes, or pursuant to a license
condition. As required by 10 CFR 2.332
and 2.334, the presiding officer
establishes, by order, a schedule for the
conduct of each proceeding. The model
milestones are based on the
Commission’s Rules of Practice in 10
CFR Part 2, Subparts C and M. The
model milestones include only the most
significant events in the proceeding, and
are based upon the following
assumptions: (i) The issues to be
litigated will involve both disputes over
fact and issues of compliance with the
Commission’s regulations and
requirements; (ii) the parties do not file

a joint request under 10 CFR 2.1308 for
a hearing consisting of written
comments; (iii) the final Safety
Evaluation Report (SER) is not necessary
to resolve the issues to be litigated; (iv)
the Commission itself does not serve as
the presiding officer; and (v) the
Commission does not order further
taking of testimony after the presiding
officer certifies the record to the
Commission under 10 CFR 2.1319(f).

Appendix B. IV.—Model Milestones for
a Hearing on an Enforcement Action
Conducted Under 10 CFR Part 2,
Subpart N

This model set of milestones applies
to hearings on enforcement proceedings
conducted under 10 CFR Part 2, Subpart
N. Subpart N provides simplified
procedures for the expeditious
resolution of disputes among parties in
an informal hearing process. As
required by 10 CFR 2.332 and 2.334, the
presiding officer establishes, by order, a
schedule for the conduct of each
proceeding. The model milestones are
based on the Commission’s Rules of
Practice in 10 CFR Part 2, Subparts B,
C, and N. The model milestones are
based upon the following assumptions:
(i) The issues to be litigated will involve
both disputes over fact and issues of
compliance with the Commission’s
regulations and requirements; and (ii)
no petitions to intervene are filed
pursuant to 10 CFR 2.309(a)—(b). The
only discovery provided is the
mandatory disclosure made by each
party pursuant to 10 CFR 2.336.

V. Voluntary Consensus Standards

The National Technology Transfer Act
of 1995 (Pub. L. 104-113), requires that
Federal agencies use technical standards
that are developed or adopted by
voluntary consensus standards bodies
unless the use of such a standard is
inconsistent with applicable law or
otherwise impractical. In this final rule,
the NRC is requiring the presiding
officer to refer to the model milestones
as a starting point for establishing a
hearing schedule and managing the case
against that schedule. This action does
not constitute the establishment of a
government-unique standard as defined
in the Office of Management and Budget
(OMB) Circular A-119 (1998).

VI. Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(1). 10 CFR 51.22(c)(1) provides
a categorical exclusion for amendments
to certain parts of this chapter including
10 CFR Part 2. Therefore, neither an
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environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

VII. Paperwork Reduction Act
Statement

This final rule does not contain new
or amended information collection
requirements and, therefore is not
subject to the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.).

VIII. Regulatory Analysis

A regulatory analysis has not been
prepared for this final rule because this
rule is considered minor and not a
substantial amendment; it has no
economic impact on NRC licensees or
the public.

IX. Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(5 U.S.C. 605(b)), does not apply to a
final rule for which a proposed rule was
not issued, and thus is not applicable to
this rulemaking.

X. Backfit Analysis

The NRC has determined that the
backfit rules (§§50.109, 70.76, 72.62, or
76.76) do not apply to this direct final
rule because this amendment does not
involve any provisions that would
impose backfits as defined in 10 CFR
Chapter L. Therefore, a backfit analysis
is not required.

XI. Small Business Regulatory
Enforcement Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
OMB.

List of Subjects in 10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalties, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

m For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended; the
Energy Reorganization Act of 1974, as
amended; and 5 U.S.C. 552 and 553, the
NRC is adopting the following
amendments to 10 CFR Part 2.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS
AND ISSUANCE OF ORDERS

m 1. The authority citation for Part 2
continues to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948,
953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615, 76 Stat. 409
(42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552; sec.
1704, 112 Stat. 2750 (44 U.S.C. 3504 note).
Section 2.101 also issued under secs. 53, 62,
63, 81, 103, 104, 105, 68 Stat. 930, 932, 933,
935, 936, 937, 938, as amended (42 U.S.C.
2073, 2092, 2093, 2111, 2133, 2134, 2135);
sec. 114(f), Pub. L. 97-425, 96 Stat. 2213, as
amended (42 U.S.C. 10143(f)), sec. 102, Pub.
L. 91-190, 83 Stat. 853, as amended (42
U.S.C. 4332); sec. 301, 88 Stat. 1248 (42
U.S.C. 5871). Sections 2.102, 2.103, 2.104,
2.105, 2.721 also issued under secs. 102, 103,
104, 105, 183i, 189, 68 Stat. 936, 937, 938,
954, 955, as amended (42 U.S.C. 2132, 2133,
2134, 2135, 2233, 2239). Sections 2.105 also
issued under Pub. L. 97—415, 96 Stat. 2073
(42 U.S.C. 2239). Sections 2.200-2.206 also
issued under secs. 161 b, I, o, 182, 186, 234,
68 Stat. 948—-951, 955, 83 Stat. 444, as
amended (42 U.S.C. 2201 (b), (I), (0), 22386,
2282); sec. 206, 88 Stat 1246 (42 U.S.C. 5846).
Section 2.205(j) also issued under Pub. L.
101-410, 104 Stat. 90, as amended by section
3100(s), Pub. L. 104-134, 110 Stat. 1321-373
(28 U.S.C. 2461 note). Sections 2.600-2.606
also issued under sec. 102, Pub. L. 91-190,
83 Stat. 853, as amended (42 U.S.C. 4332).
Sections 2.700a, 2.719 also issued under 5
U.S.C. 554. Sections 2.754, 2.760, 2.770,
2.780 also issued under 5 U.S.C. 557. Section
2.764 also issued under secs. 135, 141, Pub.
L. 97-425, 96 Stat. 2232, 2241 (42 U.S.C.
10155, 10161). Section 2.790 also issued
under sec. 103, 68 Stat. 936, as amended (42
U.S.C. 2133), and 5 U.S.C. 552. Sections
2.800 and 2.808 also issued under 5 U.S.C.
553. Section 2.809 also issued under 5 U.S.C.
553, and sec. 29, Pub. L. 85-256, 71 Stat. 579,
as amended (42 U.S.C. 2039). Subpart K also
issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239); sec. 134, Pub. L. 97—-425, 96 Stat. 2230
(42 U.S.C. 10154). Subpart L also issued
under sec. 189, 68 Stat. 955 (42 U.S.C. 2239).
Subpart M also issued under sec. 184 (42
U.S.C. 2234) and sec. 189, 68 Stat. 955 (42
U.S.C. 2239). Appendix A also issued under
sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42
U.S.C. 2135).

m 2.In 10 CFR 2.332, the introductory
text of paragraph (a) and paragraphs
(a)(2) and (b) are revised to read as
follows:

§2.332 General case scheduling and
management.

(a) Scheduling order. The presiding
officer shall, as soon as practicable after
consulting with the parties by a
scheduling conference, telephone, mail,
or other suitable means, enter a
scheduling order that establishes limits
for the time to file motions, conclude
discovery, commence the oral phase of
the hearing (if applicable), and take

other actions in the proceeding. The
scheduling order may also include:
* * * * *

(2) The date or dates for prehearing

conferences; and
* * * * *

(b) Model milestones. In developing
the scheduling order under paragraph
(a) of this section, the presiding officer
shall utilize the applicable model
milestones in Appendix B to this part as
a starting point. The presiding officer
shall make appropriate modifications
based upon all relevant information,
including but not limited to, the number
of contentions admitted, the complexity
of the issues presented, relevant
considerations which a party may bring
to the attention of the presiding officer,
the NRC staff’s schedule for completion
of its safety and environmental
evaluations (paragraph (e) of this
section), and the NRC’s interest in
providing a fair and expeditious
resolution of the issues sought to be
adjudicated by the parties in the

proceeding.
* * * * *

m 3. Section 2.334 isrevised to read as
follows:

§2.334 Implementing hearing schedule for
proceeding.

(a) Unless the Commission directs
otherwise in a particular proceeding, the
presiding officer assigned to the
proceeding shall, based on information
and projections provided by the parties
and the NRC staff, take appropriate
action to maintain the hearing schedule
established by the presiding officer in
accordance with 10 CFR 2.332(a) of this
part for the completion of the
evidentiary record and, as appropriate,
the issuance of its initial decision.

(b) Modification of hearing schedule.
A hearing schedule may not be modified
except upon a finding of good cause by
the presiding officer or the Commission.
In making such a good cause
determination, the presiding officer or
the Commission should take into
account the following factors, among
other things:

(1) Whether the requesting party has
exercised due diligence to adhere to the
schedule;

(2) Whether the requested change is
the result of unavoidable circumstances;
and

(3) Whether the other parties have
agreed to the change and the overall
effect of the change on the schedule of
the case.

(c) The presiding officer shall provide
written notification to the Commission
any time during the course of the
proceeding when it appears that there
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will be a delay of more than forty-five
(45) days in meeting any of the dates for
major activities in the hearing schedule
established by the presiding officer
under 10 CFR 2.332(a), or that the
completion of the record or the issuance
of the initial decision will be delayed
more than sixty (60) days beyond the
time specified in the hearing schedule
established under 10 CFR 2.332(a). The
notification must include an
explanation of the reasons for the
projected delay and a description of the
actions, if any, that the presiding officer
or the Board proposes to take to avoid
or mitigate the delay.

m 4. New Appendix B to 10 CFR Part 2
is added to read as follows:

Appendix B to 10 CFR Part 2—Model
Milestones To Be Used By a Presiding
Officer as a Guideline in Developing a
Hearing Schedule for the Conduct of an
Adjudicatory Proceeding in Accordance
With 10 CFR 2.332.

I. Model Milestones for a Hearing on an
Enforcement Action Conducted Under 10
CFR Part 2, Subpart G

These model milestones would apply to
enforcement proceedings conducted under
10 CFR Part 2, Subpart G. As required by 10
CFR 2.332 and 2.334, the presiding officer
establishes, by order, a schedule for the
conduct of the proceeding. In establishing a
schedule, the presiding officer should use
these milestones as a starting point, make
appropriate modifications to the milestones,
and set detailed schedules (e.g., for filings)
based upon all relevant information. Such
information would include, but not be
limited to, the complexity of the issues, any

MODEL MILESTONES
[10 CFR Part 2, Subpart G]

other relevant consideration that a party
brings to the attention of the presiding
officer, and the NRC’s interest in providing

a fair and expeditious resolution of the issues
to be adjudicated in the proceeding. The
model milestones are based on the
Commission’s Rules of Practice in 10 CFR
Part 2, Subparts B, C, and G.

The model milestones are based upon the
following assumptions: (i) the issues to be
litigated will involve both disputes over fact
and issues of compliance with the
Commission’s regulations and requirements;
and (ii) no petitions to intervene are filed
pursuant to 10 CFR 2.309(a)—(b). The model
milestones reflect electronic filing and
service in accordance with 10 CFR 2.305. In
some cases, preparation of direct testimony
and motions for summary disposition can
proceed once initial mandatory disclosures
have been made. The time periods set forth
in the model milestones reflect these
assumptions.

o Within 20 days of date of enforcement order:

o Within 100 days of enforcement order:

Within 25 days of presiding officer decision granting hearing:

Within 145 days of presiding officer decision granting hearing:
Within 155 days of presiding officer decision granting hearing:
Within 235 days of presiding officer decision granting hearing:
Within 245 days of presiding officer decision granting hearing:

Within 275 days of presiding officer decision granting hearing:
o Within 90 days of end of evidentiary hearing and closing of record:

due.

Discovery complete.

Person subject to order files answer; if order immediately effective, mo-
tion to set aside immediate effectiveness due; requests for hearing

Presiding officer issues order on hearing request by person who is
subject of enforcement order.
Presiding officer sets initial schedule for the proceeding.

Motions for summary disposition due.

Presiding officer decisions on motions for summary disposition.

Prehearing conference (optional); presiding officer sets schedule for re-
mainder of proceeding.

Written testimony filed.

Presiding officer issues initial decision.

II. Model Milestones for Hearings Conducted
Under 10 CFR Part 2, Subpart L

These model milestones would apply to
proceedings conducted under 10 CFR Part 2,
Subpart L, including those on applications
for combined licenses (COLs), renewed
licenses, and license amendments. While
such proceedings differ insofar as the scope
and complexity of the NRC staff reviews for
the requested actions may vary, such
differences will be reflected in the staff’s
schedule for issuing its review documents in
a particular type of action. Because the
milestones are keyed to the staff’s review
schedule, separate milestones are not
identified for proceedings on the different
types of actions.

As required by 10 CFR 2.332 and 2.334, the
presiding officer establishes, by order, a
schedule for the conduct of each proceeding.
In establishing a schedule, the presiding
officer should use these milestones as a
starting point, make appropriate
modifications to the milestones, and set
detailed schedules (e.g., for filings) based
upon all relevant information. Such
information would include, but not be
limited to, the number of contentions
admitted, the complexity of the issues, the
NRC staff’s schedule for completion of its
safety and environmental evaluations, any
other relevant consideration that a party
brings to the attention of the presiding
officer, and the NRC’s interest in providing
a fair and expeditious resolution of the issues

MODEL MILESTONES
[10 CFR Part 2, Subpart L]

sought to be admitted for adjudication in the
proceeding. The model milestones are based
on the Commission’s Rules of Practice in 10
CFR Part 2, Subparts B, C, and L.

The model milestones include only the
most significant events in the proceeding and
are based upon the following assumptions: (I)
the issues to be litigated will involve both
disputes over fact and issues of compliance
with the Commission’s regulations and
requirements; (ii) an oral hearing under 10
CFR 2.1207 will be held rather than a written
hearing under 10 CFR 2.1208; and (iii) the
final Safety Evaluation Report (SER) and final
environmental document will be issued
simultaneously. The model milestones reflect
electronic filing and service in accordance
with 10 CFR 2.305.

e Within 140 of publication days of notice in FEDERAL REGISTER:

o Within 55 days of presiding officer decision granting intervention and

admitting contentions:

contentions.

document.

Presiding officer decision on intervention petitions and admission of

Presiding officer to set initial schedule for proceeding, based on staff
schedule for issuing draft and final SERs and any necessary NEPA
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MODEL MILESTONES—Continued
[10 CFR Part 2, Subpart L]

e Within 30 days of issuance of SER and any necessary NEPA docu-

ment:

e Within 85 days of issuance of SER and NEPA document:

e Within 14 days after presiding officer decision on amended/late-filed

contentions:

Within 115 days of issuance of SER and NEPA document:
Within 155 days of issuance of SER and NEPA document:
Within 175 days of issuance of SER and NEPA document:
Within 90 days of end of evidentiary hearing and closing of record:

contentions due.

Proposed late-filed contentions on SER and necessary NEPA docu-
ments filed; motions for summary disposition on previously admitted

Presiding officer decision on admission of proposed late-filed conten-
tions and motions for summary disposition; presiding officer sets
schedule for remainder of proceeding.

All parties complete updates of mandatory disclosures.

Motions for summary disposition due.
Written direct testimony filed.
Evidentiary hearing begins.

Presiding officer issues initial decision.

III. Model Milestones for a Hearing on a
Transfer of a License Conducted Under 10
CFR Part 2, Subpart M

These model milestones would apply to
proceedings conducted under 10 CFR Part 2,
Subpart M on applications for license
transfer. As required by 10 CFR 2.332 and
2.334, the presiding officer establishes, by
order, a schedule for the conduct of each
proceeding. In establishing a schedule, the
presiding officer should use these milestones
as a starting point, make appropriate
modifications to the milestones, and set
detailed schedules (e.g., for filings) based
upon all relevant information. Such
information would include, but not be

limited to, the number of contentions
admitted, the complexity of the issues, the
NRC staff’s schedule for completion of its
safety and environmental evaluations, any
other relevant consideration that a party
brings to the attention of the presiding
officer, and the NRC’s interest in providing
a fair and expeditious resolution of the issues
sought to be admitted for adjudication in the
proceeding. The model milestones are based
on the Commission’s Rules of Practice in 10
CFR Part 2, Subparts B, C and M.

The model milestones include only the
most significant events in the proceeding,
and are based upon the following
assumptions: (i) The issues to be litigated

MODEL MILESTONES
[10 CFR Part 2, Subpart M]

will involve both disputes over fact and
issues of compliance with the Commission’s
regulations and requirements; (ii) the parties
do not file a joint request under 10 CFR
2.1308 for a hearing consisting of written
comments; (iii) the final Safety Evaluation
Report (SER) is not necessary to resolve the
issues to be litigated; (iv) the Commission
itself does not serve as the presiding officer;
and (v) the Commission does not order
further taking of testimony after the presiding
officer certifies the record to the Commission
under 10 CFR 2.1319(f). The model
milestones reflect electronic filing and
service in accordance with 10 CFR 2.305.

o Within 100 days of publication of FEDERAL REGISTER notice of oppor-

tunity for hearing:

Within 45 days of scheduling order:
o Within 25 days after hearing ends:

Within 30 days of order granting hearing petitions:
o Within 12 days of completion of mandatory disclosures:

contentions.

Presiding officer decision on intervention petitions and admission of

NRC staff and other parties complete mandatory disclosures.

Presiding Officer issues scheduling order to address, inter alia, sched-
uling of oral hearing, filing of written statements of position, direct
testimony, and rebuttal testimony.

Oral hearing commences.

Presiding officer certifies hearing record to the Commission.

IV. Model Milestones for a Hearing on an
Enforcement Action Conducted Under 10
CFR Part 2, Subpart N

These model milestones would apply to
enforcement proceedings conducted under
10 CFR Part 2, Subpart N. As required by 10
CFR 2.332 and 2.334, the presiding officer
establishes, by order, a schedule for the
conduct of each proceeding. In establishing

a schedule, the presiding officer should use
these milestones as a starting point, make
appropriate modifications to the milestones,
and set detailed schedules based upon all
relevant information. The model milestones
are based on the Commission’s Rules of
Practice in 10 CFR Part 2, Subparts B, C, and
N.

The model milestones are based upon the
following assumptions: (i) The issues to be

MODEL MILESTONES
[10 CFR Part 2, Subpart N]

litigated will involve both disputes over fact
and issues of compliance with the
Commission’s regulations and requirements;
and (ii) no petitions to intervene are filed
pursuant to 10 CFR 2.309(a)—(b). The model
milestones reflect electronic filing and
service in accordance with 10 CFR 2.305. The
only discovery provided is the mandatory
disclosure made by each party pursuant to 10
CFR 2.336.

o Within 20 of date of enforcement order:

Person subject to order files answer; if order immediately effective, mo-
tion to set aside immediate effectiveness due; requests for hearing
due, including joint motion to use Subpart N procedures.
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MODEL MILESTONES—Continued
[10 CFR Part 2, Subpart N]

o Within 50 days of date of enforcement order:

Within 30 days of presiding officer decision granting hearing:
Within 40 days of presiding officer decision granting hearing:

Within 60 days of presiding officer decision granting hearing:
o Within 30 days of end of evidentiary hearing and closing of record:

Presiding officer decision on requests for hearing and confirms use of
Subpart N procedures (note: if presiding officer concludes that Sub-
part N procedures should not be used, the Model Milestone for En-
forcement Actions under Subpart G are applicable).

Mandatory disclosures complete.

Prehearing conference to specify issues for hearing and set schedules
for remaining course of proceeding.

Evidentiary hearing begins.

Presiding officer issues initial decision.

Dated at Rockville, Maryland, this 14th day
of April, 2005.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. 05-7846 Filed 4—19-05; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-04-126]
RIN 1625-AA09

Drawbridge Operation Regulations:
Cheesequake Creek, NJ

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard has changed
the drawbridge operation regulations
that govern the operation of the S35
Bridge, mile 0.0, across Cheesequake
Creek at Morgan, South Amboy, New
Jersey. This final rule allows the bridge
to open on the hour only from 7 a.m. to
8 p.m., May 1 through October 31. In
addition, this rule allows the bridge
owner to require a 4-hour advance
notice for openings from 11 p.m. to 7
a.m. all year, and all day from
November 1 through April 30. This rule
is expected to relieve the bridge owner
of the burden of crewing the bridge at
all times while still providing for the
reasonable needs of navigation.

DATES: This rule is effective May 20,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (CGD01-04—-126) and are
available for inspection or copying at
the First Coast Guard District, Bridge
Branch Office, 408 Atlantic Avenue,
Boston, Massachusetts 02110, between 7

a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Gary Kassof, Bridge Administrator, First
Coast Guard District, (212) 668—7165.
SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 17, 2004, we published
a notice of proposed rulemaking
(NPRM) entitled Drawbridge Operation
Regulations; Cheesequake Creek, New
Jersey, in the Federal Register (69 FR
75493). We received no comments in
response to the notice of proposed
rulemaking. No public hearing was
requested and none was held.

Background and Purpose

The S35 Bridge has a vertical
clearance of 25 feet at mean high water
and 30 feet at mean low water in the
closed position. The existing
drawbridge operation regulations listed
at 33 CFR 117.709(a), require the bridge
to open on signal; except that, from May
15 through October 15 from 7 a.m. to 7
p.m., the draw need only open on the
hour. From December 1 through March
31 from 11 p.m. to 7 a.m., the draw need
not be opened for the passage of vessels.

Cheesequake Creek is navigated
predominately by small recreational
vessels between April and November
only. The bridge seldom opens during
the winter months December through
March.

The bridge owner, New Jersey
Department of Transportation (NJDOT),
requested that the drawbridge operation
regulations for the S35 Bridge be
changed to allow the bridge to open on
the hour only from 7 a.m. to 8 p.m., May
1 through October 31. The hourly
openings are currently in effect from 7
a.m. to 7 p.m., May 15 through October
15.

In addition, this final rule allows the
bridge owner to require a 4-hour
advance notice for bridge openings from
11 p.m. to 7 a.m. all year round and all
day from November 1 through April 30.
Bridge openings during the on-call time

period may be obtained by calling the
number posted at the bridge.

Discussion of Comments and Changes

The Coast Guard received no
comments in response to the notice of
proposed rulemaking and as a result, no
changes have been made to this final
rule.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant”” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

This conclusion is based on the fact
that the bridge will continue to open for
vessel traffic during the time periods
vessel traffic has historically required
the bridge to open.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that the bridge will continue to open for
vessel traffic during the time periods
vessel traffic has historically required
the bridge to open.
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Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

No small entities requested Coast
Guard assistance and none was given.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this final rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. It has been determined
that this final rule does not significantly
impact the environment.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 117
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2. Section 117.709 is amended by
revising paragraph (a) to read as follows:

§117.709 Cheesequake Creek.

(a) The draw of the of the S35 Bridge,
at mile 0.0, at Morgan, South Amboy,
New Jersey, shall operate as follows:

(1) From May 1 through October 31
from 7 a.m. to 8 p.m., the draw need
only open on the hour. From 8 p.m. to
11 p.m. the Draw shall open on signal.
From 11 p.m. to 7 a.m. the draw shall
open after at least a 4-hour advance
notice is given by calling the number
posted at the bridge.

(2) From November 1 through April
30 the draw shall open on signal after
at least a 4-hour advance notice is given
by calling the number posted at the
bridge.

* * * * *
Dated: April 11, 2005.

David P. Peskoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 05-7896 Filed 4—19-05; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD 11-05-025]
RIN 1625-AA09

Drawbridge Operation Regulation;
Napa River, CA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the existing drawbridge operation
regulation for the draw of the Maxwell
Highway Bridge, mile 17.6, near Imola,
CA. The drawbridge has been removed
from the waterway. Therefore, the
regulation controlling the operation of
the drawbridge is no longer necessary.
DATES: This rule is effective April 20,
2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of the docket CGD 11—
05-025, and are available for inspection
or copying at the office of the Eleventh
Coast Guard District, Bridge Section,
Building 50-3, Coast Guard Island,
Alameda, CA 94501-5100, between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
David H. Sulouff, Chief, Bridge Section,
Eleventh Coast Guard District,
telephone (510) 437-3516.

SUPPLEMENTARY INFORMATION:
Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. The
Maxwell Drawbridge has been removed
and replaced by a fixed, high-level
bridge. Since the drawbridge no longer
exists, the operating schedule in 33 CFR
117.169(c) is no longer needed and is
being removed.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register, because, as explained above, it
eliminates the governing regulation at
33 CFR 117.169(c) for a drawbridge that
has been removed from the waterway.

Background and Purpose

On February 4, 2002 the Coast Guard
issued a permit for a fixed, high-level
bridge to replace the Maxwell Highway
drawbridge, mile 17.6, near Imola, CA.

Land traffic has been shifted to the
replacement bridge and the drawbridge,
governed by 33 CFR 117.169(c), has
been removed.

Discussion of Rule

This final rule removes paragraph (c),
regarding the Maxwell Highway
Drawbridge, from section 117.169.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

A special operating regulation exists
for this drawbridge. This drawbridge
has been removed from the waterway,
making the regulation unnecessary. We
expect the economic impact of this rule
to be so minimal that a full Regulatory
Evaluation under the regulatory policies
and procedures of DHS is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule, to remove an obsolete
drawbridge regulation, will have no
impact on any small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business

Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—-REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not cause an environmental risk
to health or risk to safety that might
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
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13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e) of the
Instruction, from further environmental
documentation. Paragraph (32)(e)
excludes the promulgation of operating

regulations or procedures for
drawbridges from the environmental
documentation requirements of NEPA.

Under figure 2—1, paragraph (34)(e), of
the Instruction, an ‘“Environmental
Analysis Check List” and a ‘““Categorical
Exclusion Determination’ are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR part 117
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1; section 117.255 also issued under
the authority of Pub. L. 102-587, 106 Stat.
5039.

§117.169 [Amended]

m 2. In section 117.169, remove
paragraph (c).

Dated: April 11, 2005.
Kevin J. Eldridge,

Rear Admiral, U.S. Coast Guard, Commander,
Eleventh Coast Guard District.

[FR Doc. 05-7897 Filed 4-19-05; 8:45 am]|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-05-004]
RIN 1625-AA09

Drawbridge Operation Regulation;
Houma Navigation Canal, Houma, LA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the operation
of the SR 661 (Houma Nav Canal) swing
bridge across the Houma Navigation
Canal, mile 36.0, in Houma, Louisiana.
An increase in traffic during the
noontime time period has facilitated a
request to allow the bridge to remain
closed to navigation for two (2), 30-
minute periods in the middle of the day.
These closures will allow local workers
to transit the area with minimal delays
during the noontime lunch period.

DATES: This rule is effective May 20,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD08-05—-004] and are
available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
501 Magazine Street, New Orleans,
Louisiana 70130-3396, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays. The Bridge
Administration Branch maintains the
public docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT: Mr.
David Frank, Bridge Administration
Branch, at (504) 589-2965.

SUPPLEMENTARY INFORMATION:

Regulatory History

On January 28, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled, “Drawbridge Operation
Regulation; Houma Navigation Canal,
Houma, LA,” in the Federal Register (70
FR 4077). We received four letters
commenting on the proposed rule. No
public meeting was requested, and none
was held.

Background and Purpose

The U.S. Coast Guard, at the request
of the State of Louisiana, Department of
Transportation and Development
(LDOTD), and supported by the
Terrebonne Parish Council, is modifying
the existing operating schedule of the
SR 661 (Houma Nav Canal) swing bridge
across the Houma Navigation Canal,
mile 36.0, in Houma, Terrebonne Parish,
Louisiana. The modification of the
existing regulations will allow the
bridge to remain closed to navigation for
two (2), 30-minute periods in the
middle of the day to allow for local
workers to transit the area with minimal
delays during the noontime lunch
period.

Currently, the bridge opens on signal;
except that, the draw need not open for
the passage of vessels Monday through
Friday, except Federal holidays from
6:30 a.m. to 8:30 a.m. and from 4:30
p.m. to 6 p.m.

Approximately 9,500 vehicles cross
the bridge daily, 6% of which cross the
bridge during the requested noon
closure times. The bridge averages 932
openings a month. The requested two
(2), 30-minute closures will delay
approximately 133 additional tows a
month for a maximum of 30 minutes.
The average length of a bridge opening
is approximately nine minutes, delaying
an average of 44 vehicles per opening
during the noontime bridge openings.

Navigation at the site of the bridge
consists primarily of tugboats with
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barges. Alternate routes are available but
not readily accessible.

Discussion of Comments and Changes

Four letters were received with
regards to the NPRM. Oil States
Industries in Houma wrote in support of
the changes. The Terrebonne Parish
Council wrote in support of the changes.
The National Resources Conservation
Service offered no comments. Trico
Marine Operators wrote in support of
the changes but suggested that the
words “except Federal holidays” be
eliminated, as many private entities do
not observe some or all of these Federal
holidays. Based upon this comments, no
changes were made to the proposed
regulation.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

This rule allows vessels ample
opportunity to transit this waterway
with proper notification before and after
the peak vehicular traffic periods.
According to the vehicle traffic surveys,
the public at large is better served by the
additional closure times during the
noontime lunch periods.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and

does not cause an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
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a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. This final rule involves
modifying the existing drawbridge
operation regulation for a benefit of all
modes of transportation. It will not have
any impact on the environment.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the preamble,
the Coast Guard is amending part 117 of
title 33, Code of Federal Regulations as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

W 2.§117.455 isrevised to read as
follows:

§117.455 Houma Navigation Canal.

The draw of SR 661 (Houma Nav
Canal) bridge, mile 36.0, at Houma,
shall open on signal; except that, the
draw need not open for the passage of
vessels Monday through Friday except
Federal holidays from 6:30 a.m. to 8:30
a.m., from 11:45 a.m. to 12:15 p.m., from
12:45 p.m. to 1:15 p.m. and from 4:30
p.m. to 6 p.m.

Dated: April 8, 2005.
R.F. Duncan,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 05-7898 Filed 4-19-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-026]

Drawbridge Operation Regulations:
Connecticut River, CT

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation

regulations for the Amtrak Old
Saybrook-Old Lyme Bridge, mile 3.4,
across the Connecticut River,
Connecticut. This deviation from the
regulations allows scheduled bridge
openings every two hours between 8
a.m. and 4 p.m. each day from April 11,
2005 through April 30, 2005. This
deviation is necessary in order to
facilitate electrical repairs at the bridge.

DATES: This deviation is effective from
April 11, 2005 through April 30, 2005.

FOR FURTHER INFORMATION CONTACT: ]udy
Leung-Yee, Project Officer, First Coast
Guard District, at (212) 668—7195.

SUPPLEMENTARY INFORMATION: The Old
Saybrook-Old Lyme Bridge, at mile 3.4,
across the Connecticut River has a
vertical clearance in the closed position
of 19 feet at mean high water and 22 feet
at mean low water. The existing
drawbridge operating regulations are
listed at 33 CFR 117.205(b).

The owner of the bridge, National
Railroad Passenger Corporation
(Amtrak), requested a temporary
deviation from the drawbridge operating
regulations to facilitate scheduled
electrical repairs at the bridge.

Under this temporary deviation the
0Old Saybrook-Old Lyme Bridge shall
open on signal at 8 a.m., 10 a.m., 12
p.am., 2 p.m., and 4 p.m. from April 11,
2005 through April 30, 2005. From 4
p-m. to 8 a.m. the draw shall open on
signal as soon as practicable for all non-
commercial vessels that can not pass
under the closed draws, but in no case
shall the delay be more than 20 minutes
from the time the opening was
requested.

In accordance with 33 CFR 117.35(c),
this work will be performed with all due
speed in order to return the bridge to
normal operation as soon as possible.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 11, 2005.
Gary Kassof,

Bridge Program Manager, First Coast Guard
District.

[FR Doc. 05-7899 Filed 4—19-05; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-05-003]
RIN 1625-AA09

Drawbridge Operation Regulation; Gulf
Intracoastal Waterway, Houma, LA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the regulation governing the operation
of the SR 315 (Bayou Dularge) bascule
bridge across the Gulf Intracoastal
Waterway, mile 59.9 west of Harvey
Lock, in Houma, Louisiana. An increase
in traffic during the noontime time
period facilitated a request to allow the
bridge to remain closed to navigation for
two (2), 30-minute periods in the
middle of the day. These closures will
allow local workers to transit the area
with minimal delays during the
noontime lunch period.

DATES: This rule is effective May 20,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket [CGD08-05-003] and are
available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
501 Magazine Street, New Orleans,
Louisiana 70130-3396, between 7 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays. The Bridge
Administration Branch maintains the
public docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT: Mr.
David Frank, Bridge Administration
Branch, at (504) 589-2965.

SUPPLEMENTARY INFORMATION:
Regulatory History

On January 28, 2005, we published a
notice of proposed rulemaking (NPRM)
entitled, “Drawbridge Operation
Regulation; Gulf Intracoastal Waterway,
Houma, LA,” in the Federal Register (70
FR 4074). We received four letters
commenting on the proposed rule. No
public meeting was requested, and none
was held.

Background and Purpose

The U. S. Coast Guard, at the request
of the State of Louisiana, Department of
Transportation and Development
(LDOTD), and supported by the
Terrebonne Parish Council, is modifying
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the existing operating schedule of the
SR 315 (Bayou Dularge) bascule bridge
across the Gulf Intracoastal Waterway,
mile 59.9 west of Harvey Lock, in
Houma, Terrebonne Parish, Louisiana.
The modification of the existing
regulations will allow the bridge to
remain closed to navigation for two (2),
30-minute periods in the middle of the
day to allow for local workers to transit
the area with minimal delays during the
noontime lunch period.

Currently, the bridge opens on signal;
except that, the draw need not open for
the passage of vessels Monday through
Friday except Federal holidays from
6:30 a.m. to 8:30 a.m. and from 4:30
p.m. to 6 p.m.

Approximately 11,500 vehicles cross
the bridge daily, 7% of which cross the
bridge during the requested noon
closure times. The bridge averages 288
openings a month. The requested two
(2), 30-minute closures will delay
approximately 35 additional tows a
month for a maximum of 30 minutes.
The average length of a bridge opening
is approximately seven minutes,
delaying an average of 92 vehicles per
opening during the noontime bridge
openings.

Navigation at the site of the bridge
consists primarily of tugboats with
barges. Alternate routes east and west
through the bridge are not readily
accessible; however, the bridge, in the
closed-to-navigation position provides a
vertical clearance of 40 feet above high
water, elevation 3.8 feet Mean Sea
Level.

Discussion of Comments and Changes

Four letters were received with
regards to the NPRM. Oil States
Industries in Houma wrote in support of
the changes. The Terrebonne Parish
Council wrote in support of the changes.
The National Resources Conservation
Service offered no comments. Trico
Marine Operators wrote in support of
the changes but suggested that the
words “except Federal holidays” be
eliminated, as many private entities do
not observe some or all of these Federal
holidays. Based upon this comments, no
changes were made to the proposed
regulation.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of

the Department of Homeland Security
(DHS).

This rule allows vessels ample
opportunity to transit this waterway
with proper notification before and after
the peak vehicular traffic periods.
According to the vehicle traffic surveys,
the public at large is better served by the
additional closure times during the
noontime lunch periods.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not cause an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
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require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. This final rule involves
modifying the existing drawbridge
operation regulation for a benefit of all
modes of transportation. It will not have
any impact on the environment.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the preamble,
the Coast Guard is amending part 117 of
title 33, Code of Federal Regulations as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2.In §117.451, paragraph (c) is revised
to read as follows:

§117.451 Gulf Intracoastal Waterway.
* * * * *

(c) The draw of the SR 315 (Bayou
Dularge) bridge, mile 59.9 west of
Harvey Lock, at Houma, shall open on
signal; except that, the draw need not
open for the passage of vessels Monday
through Friday except Federal holidays
from 6:30 a.m. to 8:30 a.m., from 11:45
a.m. to 12:15 p.m., from 12:45 p.m. to
1:15 p.m. and from 4:30 p.m. to 6 p.m.

* * * * *

Dated: April 8, 2005.
R.F. Duncan,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 05-7900 Filed 4-19-05; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 162

[CGD17-99-002]

RIN 1625-AA23 (Formerly RIN 2115-AF81)
Anchorage Ground; Safety Zone;

Speed Limit; Tongass Narrows and
Ketchikan, AK

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: This final rule adopts,
without changes, the interim rule
published on April 7, 2000, which
changed the speed limit in Tongass
Narrows. This final rule extends the
speed limit area northward in Tongass
Narrows to Channel Island, allows the
take-off and landing of floatplanes, and
allows smaller vessels to transit
crowded areas to Tongass Narrows more
quickly, relieving congestion. This final
rule also re-designates the safety zone in
Ketchikan Harbor as an anchorage
ground. Vessels transiting the anchorage
ground, other than those engaged in
anchoring evolutions are required to
proceed through the anchorage by the
most direct route without delay or
sudden course change. The new rule
makes the final approach, anchoring,
and departure of very large passenger
vessels, safer for the vessels involved.
DATES: This rule is effective May 20,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
the docket and are available for
inspection or copying at U.S. Coast
Guard Marine Safety Office, Juneau,

Alaska, telephone 907-463-2470,
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: LT
Gary Koehler, Chief of Port Operations,
Marine Safety Office, Juneau, Alaska,
907-463-2470.

SUPPLEMENTARY INFORMATION:

Regulatory History

On March 25, 1999, the Coast Guard
published a Notice of Proposed
Rulemaking (NPRM) entitled
“Anchorage ground, safety zone, speed
limit, Tongass Narrows and Ketchikan,
AK” in the Federal Register (64 FR
14414). The Coast Guard received 8
letters, including two petitions,
regarding the proposed rule during a 45-
day comment period. A public hearing
was held on March 26th at the Ted
Ferry Civic Center in Ketchikan, AK.

On June 1, 1999 an interim rule was
published entitled ‘“Anchorage Ground,
Safety Zone, Speed Limit, Tongass
Narrows and Ketchikan, AK” in the
Federal Register (64 FR 29554). A
correction was issued on June 15, 1999
in the Federal Register (64 FR 32103).

On April 7, 2000 a revised interim
rule was published entitled “Anchorage
Ground, Safety Zone, Speed Limit,
Tongass Narrows and Ketchikan, AK” in
Federal Register (65 FR 18242). On
October 21, 2003 a Notice to Reopen
Comment Period was published in the
Federal Register (68 FR 60034).

Background and Purpose

During 1999 and 2000 the Coast
Guard and the Federal Aviation
Administration held a series of public
meetings in Ketchikan, Alaska, to assess
maritime traffic, congestion, safety, and
wake concerns in Tongass Narrows. The
individuals and groups represented at
these meetings included recreational
vessel operators, passenger vessel
operators, commercial fishing vessel
operators, commercial kayak operators,
floatplane operators, charter vessel
operators, and local residents.

The Notice of Proposed Rulemaking
proposed changes to the seven-knot
speed limit on Tongass Narrows. The
existing speed limit did not address the
needs of floatplane traffic, may have
unnecessarily slowed the transits of
smaller vessels, and did not apply in the
northern portions of Tongass Narrows
where traffic congestion and wake from
larger vessels had become a concern.
The proposed changes extended the
speed zone northward to Channel
Island, but exempted vessels of 26 feet
or less in length.

The Notice of Proposed Rulemaking
also proposed to re-designate the safety
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zone in Ketchikan Harbor as an
anchorage ground. Vessels transiting the
anchorage ground other than those
engaged in anchoring evolutions would
be required to proceed through the
anchorage by the most direct route
without delay or sudden course
changes. The re-designation of the area
would reflect its actual use as an
anchorage for large passenger vessels.
The slow or erratic operation of small
vessels in the former safety zone has
made it very difficult for large vessels to
safely maneuver to and from anchor.
The requirement that transiting vessels
proceed through the anchorage directly,
without delay or sudden course
changes, would make the final
approach, anchoring, and departure of
very large passenger vessels, safer for
the vessels involved.

The interim rule published in 1999
revised the safety zone in Ketchikan
Harbor as well as the 7-knot speed limit
in Tongass Narrows. It re-designated the
safety zone in Ketchikan Harbor as an
anchorage ground and required
transiting vessels, other than those
engaged in anchoring evolutions, to
proceed through the anchorage by the
most direct route without delay or
sudden course changes.

The interim rule published in 2000
revised the published 1999 interim rule
by extending the speed limit exemption
to include all small vessels of 23 feet or
less, registered length. This change
allowed an increased number of small
vessels that create little wake to transit
crowded areas of Tongass Narrows more
quickly, thereby relieving congestion.

Discussion of Comments and Changes

The Coast Guard received comments
from 21 persons regarding the 1999
interim rule. The comments included
oral comments made at the August 27th,
1999 public meeting and four letters. No
comments were received concerning the
anchorage area and this portion of the
interim rule remains unchanged.
Numerous comments criticized the
speed limit exemption for being
unnecessarily restrictive. Responses to
these comments on the 1999 interim
rule are discussed in the following
paragraphs.

The most frequent comments
addressed the exemption for ‘“non-
commercial open skiffs.”” Of the 21
persons that commented on the 1999
interim rule (several persons
commented on multiple aspects), 10
commented on this exemption, stating
that the term “non-commercial, open
skiff”” created confusion as to when a
vessel was considered “open” vice
enclosed. The Coast Guard agreed and

the term ‘“non-commercial, open skiff”
was removed.

Nine comments were received
concerning the vessel length exemption
from the 7-knot speed limit based on
vessel length of less than 20 feet. Seven
of the comments favored increasing the
size of vessels exempted to 26 feet and
one favored increasing the size to 25
feet. Two comments favored keeping the
size of vessel exempted from the 7-knot
speed limit at 20 feet or less.
Additionally, five comments favored an
exemption for non-displacement hull
vessels. The Coast Guard agreed that the
20-foot vessel length exemption could
be increased without adversely affecting
the safety of the waterway and without
causing a significant increase in vessel
wakes. However, numerous comments
that were received as a result of the
notice of proposed rulemaking
concerned the impact of any rule that
split the charter fishing vessel fleet.
Commenters were concerned that such
a split would provide an unfair
economic advantage to certain portions
of the charter fishing vessel fleet.
According to data obtained by the Coast
Guard from the State of Alaska
Commercial Fisheries Entry
Commission, there are 167 charter
vessels that routinely operate in and
around Tongass Narrows. This data,
which is depicted in the following table,
indicates:

TABLE 1.—NUMBERS OF CHARTER
VESSELS THAT ROUTINELY OPERATE
ON TONGASS NARROWS

. Percent of
Slzevgfsggasrter/ No. of Total No.
vessels
20 feet ............. 15 9
21-23 feet ....... 12 7.2
24-25 feet ....... 18 10.8
26 feet ............. 122 73

Note: This table reflects the adjusted
number of charter vessels that are registered
as operating on Tongass Narrows. The
numbers have been adjusted to remove those
vessels that are home ported in areas other
than Ketchikan or Metlakatla or that are
located at outlying lodges and could not
reasonably be expected to participate in the
daily charters out of Tongass Narrows (i.e.
vessels home ported in Craig, AK or
operating out of Yes Bay Lodge, etc.) that the
length limit for vessels exempted from the
seven knot speed limit could be set at 23 feet
with the expectation that any economic
impacts to the charter fleet would be minimal
due to the small number of additional (12)
charter vessels exempted from this
regulation. The Coast Guard disagreed with
the five comments favoring exemption for
planning hull vessels from the seven-knot
speed limit. An exemption based on hull

type would be very difficult to enforce due
to the variety of hull types and nomenclature
and possible confusion within the maritime
community. For this reason, an exemption
based on hull type was not instituted. Three
persons commented on the southern
boundaries of the seven-knot speed limit.
One comment stated that the eastern channel
boundary should be extended to the south to
the Saxman City breakwater. Two persons
commented that the western channel
boundary should be moved to the south,
away from the cable crossing area. The Coast
Guard disagreed that the eastern channel
boundary should be extended. The eastern
channel boundary was moved north in the
1999 interim rule in an effort to minimize the
size of the seven-knot zone without
increasing the impacts caused by vessel
wakes to private property. Vessel transit time
for vessels using the east channel has been
reduced and there were no reports of wake
damage to private property located along the
waterway in the east channel. Therefore the
eastern channel boundary remained
unchanged.

One comment noted that the
regulatory marker in the western
channel should be located outside the
cable crossing area. The published
position of the western channel
regulatory marker is outside of the
charted cable crossing area. The buoy
tender that services this buoy has
checked the actual location of the
regulatory marker. Two comments were
received that favored extending the
northern boundary of the seven-knot
speed zone northward to Channel Island
as a way to control wake damage to
private and commercial property caused
by large vessels transiting this area. The
Coast Guard disagreed that the
boundary should be extended any
further than Tongass Narrows Buoy 9.
The overwhelming majority of 129
comments received in 1998 favored a
slight extension of the 7-knot speed
limit zone but these comments did not
support extending the zone as far north
as Channel Island. In light of all
comments received, the Coast Guard
believed that the present northerly
boundary of the 7-knot speed limit zone,
located at Tongass Narrows Buoy 9, is
appropriate and made no changes.

Two comments were received on
making the speed limit seasonal to align
with the summer tourist season. One
facility operator stated that if the rule
were made seasonal, it would increase
the risk of a large wake parting a line on
an oil barge during transfer operations,
thereby potentially increasing the
chances of an oil spill. During the entire
rule making process, the majority of the
comments favored the existence of the
year round 7-knot rule. The consensus
expressed was that if the 7-knot speed
limit were seasonal, the risk on the
waterway would not be reduced in the
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off months and the amount of wake
damage to private and commercial
property on Tongass Narrows would
most likely increase. The Coast Guard
agreed that the rule should apply year
around and made no changes.

One comment favored the creation of
a high-speed traffic corridor through the
middle of the waterway. Other
commenters felt that creating a high-
speed corridor would unreasonably
increase the risk to vessels operating on
Tongass Narrows. This proposal was not
adopted. No comments were received
concerning the 2000 interim rule, which
revised the 1999 interim rule to reflect
the above comments.

Discussion of the Change to the Final
Rule

Since no comments were received
concerning the proposed revisions to
the 1999 interim rule as contained in
the 2000 revised interim rule, the final
rule shall adopt the language contained
in the 2000 revised interim rule. By
exempting “vessels of 23 feet registered
length or less,” the traffic congestion in
the affected areas of Tongass Narrows
should be eased and the safety of the
small vessel operators enhanced. With
the exemption for these small vessels,
they will be able to depart from, or
transit through the congested areas more
quickly. This in turn should ease
congestion and reduce navigational
conflicts that have arisen between slow
moving small boats and cruise ships and
other large waterway users and will
allow them to spend less time on the
water during periods of inclement
weather. Large wakes should not
become a problem as the exemption is
still limited to smaller vessels and
because Tongass Narrows regularly
experiences substantial wave action that
is equivalent to the wake from these
smaller vessels. The impacts to the
charter fleet are considered minimal
because the revised interim rule
exempts only 12 of 152 charter vessels
that are over 20 feet in length. The finale
rule retains the 7-knot speed limit for all
other vessels except floatplanes and
public law enforcement and emergency
response vessels.

Regulatory Evaluation

The analysis we conducted in
connection with the interim rule
remains unchanged, and the Analysis
Documentation prepared for the interim
rule remains in the docket. This Final
Rule is not a ““significant regulatory
action” under section 3(f) of Executive
Order 12866, Regulatory Planning and
Review, and does not require an
assessment of potential costs and
benefits under section 6(a)(3) of that

Order. The Office of Management and
Budget (OMB) has not reviewed it under
that Order. It is not “‘significant” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS). Please consult the Regulatory
Evaluation provided in the interim rule
for further information.

List of Subjects in 33 CFR Part 162
Navigation (water), Waterways.

m For the reasons discussed in the
preamble, the Coast Guard adopts as
final without further change the Interim
Rule published on June 2, 1999 (64 FR
29554), and corrected on June 15, 1999
(64 FR 32103), and further revised on
April 7, 2000 (65 FR 18242).

Dated: April 5, 2005.
David W. Ryan,

Captain, U.S. Coast Guard, Commander,
Seventeenth Coast Guard District, Acting.

[FR Doc. 05-7894 Filed 4-19-05; 8:45 am)|
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[CGD13-05-006]
Security and Safety Zone: Protection

of Large Passenger Vessels, Portland,
OR

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement.

SUMMARY: The Captain of the Port
Portland, OR will begin, on May 5,
2005, enforcing a small area of the
greater Large Passenger Vessel Security
and Safety Zones that were established
in September 2003. The zones provide
for the security and safety of large
passenger vessels in the navigable
waters of Portland, OR and adjacent
waters. These security and safety zones
will be enforced for passenger cruise
ships only and only from the mouth of
the Columbia River at buoy 14 upriver
to, and including, Astoria, OR, until
further notice.

DATES: This notice of enforcement for 33
CFR 165.1318 will be effective
commencing May 5, 2005.

FOR FURTHER INFORMATION CONTACT: LT
Tad Drozdowski, c/o Captain of the Port
Portland, OR 6767 North Basin Avenue
Portland, OR 97217 at (503) 240-9301 to
obtain information concerning
enforcement of this rule.
SUPPLEMENTARY INFORMATION: On
September 12, 2003, the Coast Guard
published a final rule (68 FR 53677)

establishing regulations in 33 CFR
165.1318 for the security and safety of
large passenger vessels in the navigable
waters of Portland, OR and adjacent
waters of Oregon and Washington.
These security and safety zones provide
for the regulation of vessel traffic in the
vicinity of certain large passenger
vessels (as defined in § 165.1318 (b))
and exclude persons and vessels from
the immediate vicinity of these large
passenger vessels.

On May 5, 2005, for passenger cruise
ships only, the Captain of the Port,
Portland, OR will begin enforcing only
the area of the Large Passenger Vessel
Safety and Security Zones, which were
established in 33 CFR 165.1318, from
the mouth of the Columbia River at
buoy 14 upriver to, and including,
Astoria, OR. Entry into these zones is
prohibited unless otherwise exempted
or excluded under the final rule or
unless authorized by the Captain of the
Port or his designee. The Captain of the
Port may be assisted by other Federal,
State, or local agencies in enforcing this
security zone. These security and safety
zones will be enforced until further
notice.

Dated: April 7, 2005.
Paul D. Jewell,

Captain, U.S. Coast Guard, Captain of the
Port, Portland, OR.

[FR Doc. 05-7895 Filed 4-19-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[GU122-NBK; FRL-7888-4]

Revisions to the Territory of Guam
State Implementation Plan, Update to
Materials Incorporated by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of
administrative change.

SUMMARY: EPA is updating the materials
submitted by the Territory of Guam that
are incorporated by reference (IBR) into
the Territory of Guam State
Implementation Plan (SIP). The
regulations affected by this update have
been previously submitted by the
territorial agency and approved by EPA.
This update affects the SIP materials
that are available for public inspection
at the Office of the Federal Register
(OFR), Office of Air and Radiation
Docket and Information, and the
Regional Office.
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DATES: Effective Date: This rule is

effective on May 20, 2005.

ADDRESSES: SIP materials which are

incorporated by reference into 40 CFR

part 52 are available for inspection at
the following locations and on line at

EPA Region IX’s Web site:

Air Division, Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105—
3901.

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, 1301 Constitution
Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

Office of the Federal Register, 800 North
Capitol Street, NW., Suite 700,
Washington, DC.

Guam Environmental Protection
Agency, 156101 Mariner Avenue,
Tiyan, Guam 96913.

FOR FURTHER INFORMATION CONTACT: Julie

A. Rose, EPA Region IX, (415) 947—

4126, rose.julie@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents
1. Background
A. State Implementation Plan History and
Process.
B. Content of Revised IBR Document.
C. Revised Format of the “Identification of
the Plan” Section in Subpart AAA.
D. Enforceability and Legal Effect.
E. Notice of Administrative Change.
II. Public Comments.
III. Statutory and Executive Order Reviews.

I. Background

A. State Implementation Plan History
and Process.

Each State is required to have a SIP
that contains the control measures and
strategies that will be used to attain and
maintain the national ambient air
quality standards (NAAQS). The SIP is
extensive, containing such elements as
emission inventories, monitoring
networks, attainment demonstrations,
and enforcement mechanisms. The
control measures and strategies must be
formally adopted by each State after the
public has had an opportunity to
comment on them. They are then
submitted to EPA as SIP revisions on
which EPA must formally act.

Once these control measures are
approved by EPA after notice and
comment, they are incorporated into the
SIP and are identified in Part 52,
Approval and Promulgation of
Implementation Plans, Title 40 of the
Code of Federal Regulations (40 CFR
part 52). The actual State regulations
which are approved by EPA are not
reproduced in their entirety in 40 CFR
part 52, but are “incorporated by

reference,” which means that the
citation of a given State regulation with
a specific effective date has been
approved by EPA. This format allows
both EPA and the public to know which
measures are contained in a given SIP
and insures that the State is enforcing
the regulations. It also allows EPA and
the public to take enforcement action,
should a State not enforce its SIP-
approved regulations.

The SIP is a living document that the
State can revise as necessary to address
the unique air pollution problems in the
State. From time to time, therefore, EPA
must take action on SIP revisions
containing new and/or revised
regulations as being part of the SIP. On
May 22, 1997 (62 FR 27968), EPA
revised the procedures for incorporating
by reference federally-approved SIPs, as
a result of consultations between EPA
and OFR. EPA began the process of
developing (1) a revised SIP document
for each State that would be
incorporated by reference under the
provisions of 1 CFR part 51; (2) a
revised mechanism for announcing EPA
approval of revisions to an applicable
SIP and updating both the IBR
document and the CFR, and (3) a
revised format of the “Identification of
plan” sections for each applicable
subpart to reflect these revised IBR
procedures. The description of the
revised SIP document, IBR procedures,
and “Identification of plan” format are
discussed in further detail in the May
22,1997, Federal Register document.

B. Content of Revised IBR Document

The new SIP compilations contain the
federally-approved portion of
regulations submitted by each State
agency. These regulations have all been
approved by EPA through previous rule
making actions in the Federal Register.
The compilations are stored in hard
covered folders and will be updated,
usually on an annual basis.

Each compilation contains two parts.
Part 1 contains the regulations and Part
2 contains nonregulatory provisions that
have been EPA-approved. Each part
consists of a table of identifying
information for each regulation and
each nonregulatory provision. The table
of identifying information corresponds
to the table of contents published in 40
CFR part 52 for each State and Territory.
The Regional EPA Offices have the
primary responsibility for ensuring
accuracy and updating the
compilations. The Region IX EPA Office
developed and will maintain the
compilation for the Territory of Guam.
A copy of the full text of each State’s
current compilation will also be
maintained at the Office of the Federal

Register and EPA’s Air Docket and
Information Center.

C. Revised Format of the “Identification
of Plan” Section in Subpart AAA

In order to better serve the public,
EPA is revising the organization of the
“Identification of plan section”
including additional information that
will make it clearer as to what
provisions constitute the enforceable
elements of the SIP.

The revised Identification of plan
section will contain five subsections: (a)
Purpose and scope, (b) Incorporation by
reference, (c) EPA approved regulations,
(d) EPA approved source specific
permits, and (e) EPA approved
nonregulatory provisions such as
transportation control measures,
statutory provisions, control strategies,
monitoring networks, etc.

D. Enforceability and Legal Effect

All revisions to the applicable SIP
become federally enforceable as of the
effective date of the revisions to
paragraph (c), (d), or (e) of the
applicable Identification of plan found
in each subpart of 40 CFR part 52. To
facilitate enforcement of previously
approved SIP provisions and provide a
smooth transition to the new SIP
processing system, EPA is retaining the
original Identification of plan section,
previously appearing in the CFR as the
first section of part 52 for subpart AAA,
Guam.

E. Notice of Administrative Change

Today’s rule constitutes a
“housekeeping” exercise to ensure that
all revisions to State programs that have
occurred are accurately reflected in 40
CFR part 52. State SIP revisions are
controlled by EPA regulations at 40 CFR
part 51. When EPA receives a formal SIP
revision request, the Agency must
publish the proposed revision in the
Federal Register and provide for public
comment before approval.

II. Public Comments

EPA has determined that today’s rule
falls under the “good cause’”” exemption
in section 553(b)(3)(B) of the
Administrative Procedures Act (APA)
that, upon finding “good cause,”
authorizes agencies to dispense with
public participation; and section
553(d)(3), which allows an agency to
make a rule effective immediately
(thereby avoiding the 30-day delayed
effective date otherwise provided for in
the APA). Today’s rule simply codifies
provisions that are already in effect as
a matter of law in Federal and approved
state programs. Under section 553 of the
APA, an agency may find good cause
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where procedures are “impractical,
unnecessary, or contrary to the public
interest.” Public comment is
“unnecessary’’ and ‘“contrary to the
public interest” since the codification
only reflects existing law. Immediate
notice in the CFR benefits the public by
removing outdated citations.

III. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. This
rule is not subject to Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not a significant
regulatory action under Executive Order
12866. Because the agency has made a
“good cause” finding that this action is
not subject to notice-and-comment
requirements under the Administrative
Procedure Act or any other statute as
indicated in the Supplementary
Information section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). In addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000), nor
will it have substantial direct effects on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant. This rule does
not involve technical standards; thus
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by Executive Order 12898

(59 FR 7629, February 16, 1994). In
issuing this rule, EPA has taken the
necessary steps to eliminate drafting
errors and ambiguity, minimize
potential litigation, and provide a clear
legal standard for affected conduct, as
required by section 3 of Executive Order
12988 (61 FR 4729, February 7, 1996).
EPA has complied with Executive Order
12630 (53 FR 8859, March 15, 1998) by
examining the takings implications of
the rule in accordance with the
“Attorney General’s Supplemental
Guidelines for the Evaluation of Risk
and Avoidance of Unanticipated
Takings” issued under the executive
order. This rule does not impose an
information collection burden under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). EPA’s compliance
with these statutes and Executive
Orders for the underlying rules are
discussed in previous actions taken on
the State’s rules.

B. Submission to Congress and the
Comptroller General

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. Today’s action simply codifies
provisions which are already in effect as
a matter of law in Federal and approved
State programs. 5 U.S.C. 808(2). As
stated previously, EPA has made such a
good cause finding, including the
reasons therefore, and established an
effective April 20, 2005. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. These corrections to the
identification of plan for the Territory of
Guam are not a “major rule” as defined
by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

EPA has also determined that the
provisions of section 307(b)(1) of the
Clean Air Act pertaining to petitions for
judicial review are not applicable to this
action. Prior EPA rulemaking actions for
each individual component of the

Territory of Guam SIP compilation had
previously afforded interested parties
the opportunity to file a petition for
judicial review in the United States
Court of Appeals for the appropriate
circuit within 60 days of such
rulemaking action. Thus, EPA sees no
need in this action to reopen the 60-day
period for filing such petitions for
judicial review for these ‘‘Identification
of plan” reorganization actions for the
Territory of Guam.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: February 22, 2005.
Jane Diamond,
Acting Regional Administrator.

m Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AAA—Guam

§52.2670 [Redesignated as §52.2673]

m 2. Section 52.2670 is redesignated as
§52.2673 and the Section heading and
paragraph (a) are revised to read as
follows:

§52.2673 Original identification of plan.

(a) This section identified the original
“Implementation Plan for Compliance
With the Ambient Air Quality Standards
for the Territory of Guam” and all
revisions submitted by the Territory of
Guam that were federally approved
prior to January 1, 2005.

* * * * *

m 3. Anew §52.2670 is added to read as
follows:

§52.2670 Identification of plan.

(a) Purpose and scope. This section
sets forth the applicable State
implementation plan for Guam under
section 110 of the Clean Air Act, 42
U.S.C. 7401-7671q and 40 CFR part 51
to meet national ambient air quality
standards.

(b) Incorporation by reference. (1)
Material listed in paragraphs (c) and (d)
of this section with an EPA approval
date prior to January 1, 2005, was
approved for incorporation by reference
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by the Director of the Federal Register

in accordance with 5 U.S.C. 552(a) and
1 CFR part 51. Material is incorporated
as it exists on the date of the approval,

and notice of any change in th

will be published in the Federal
Register. Entries in paragraphs (c) and

e material

1, 2005.

the SIP compilation at the addresses in
paragraph (b)(3) of this section are an
exact duplicate of the officially
promulgated State rules/regulations
which have been approved as part of the
State implementation plan as of January

Environmental Protection Agency, 1301

Constitution Avenue, NW., Room B108,
Washington, DC; or the National
Archives and Records Administration

(NARA). For information on the
availability of this material at NARA,

(d) of this section with EPA approval
dates after January 1, 2005, will be
incorporated by reference in the next

update to the SIP compilation.
(2) EPA Region IX certifies that the

rules/regulations provided by EPA in

(3) Copies of the materials
incorporated by reference may be

inspected at the Region IX EPA Office
at 75 Hawthorne Street, San Francisco,
CA 94105; the Air and Radiation Docket

and Information Center, U.S.

call (202) 741-6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal regulations/
ibr_locations.html.

(c) EPA approved regulations.

TABLE 52.2670.—EPA APPROVED TERRITORY OF GUAM REGULATIONS

State citation Title/subject Ef(rjeeﬁgve EPA approval date Explanation
Air Pollution Control Standards | Table of Contents .........cccccevervinercenienne. 08/08/1973 | 12/19/1978 43 FR
and Regulations. 48638.
Chapter 01 .....ocovevivieieeeeneee Definitions (1.1-1.17, 1.20-1.43) ............ 08/24/1979 | 05/12/1981 46 FR
26303.
Chapter 02.1-02.2 ........ccccvenne Ambient Air Quality Standards ................ 08/08/1973 | 12/19/1978 43 FR
48638.
Chapter 02.3-02.4 ......ccccceevennne Ambient Air Quality Standards ................ 01/13/1972 | 05/31/1972 37 FR
10842.
Chapter 03.01-03.09 ................. Permits Required, etC. .......cccceniiriiinnnnen. 08/24/1979 | 05/12/1981 46 FR
26303.
Chapter 03.10, 3.11 and 03.13 | Responsibility of the Permit Holder, etc. | 08/08/1973 | 12/19/1978 43 FR
(for complex sources only). 48638.
Chapter 04.1-04.4 .......ccocvenne Monitoring, Records and Reporting ......... 08/24/1979 | 05/12/1981 46 FR
26303.
Chapter 05.1-05.2 ........cceevuenen. Sampling and Testing Methods ............... 01/13/1972 | 05/31/1972 37 FR
10842.
Chapter 05.3 .....cccoveveeriereeene. Sampling and Testing Methods ............... 08/24/1979 | 05/12/1981 46 FR
26303.
Chapter 06.1 .......cccocvvviiiiiee Control of Open Burning ..........cccoeeevinnene 01/13/1972 | 05/31/1972 37 FR
10842.
Chapter 06.2 .......cccceceerveeceeennnn. EXceptions .......ccocveviiiiiiie 08/24/1979 | 05/12/1981 46 FR
26303.
Chapter 06.3 ........ccccevvvenereenienne Outdoor Cooking Waiver ...........ccccceeeueene 01/13/1972 | 05/31/1972 37 FR
10842.
Chapter 07.1 ..o Control of Particulate Emissions from | 08/24/1979 | 05/12/1981 46 FR
Process Industries. 26303.
Chapter 07.2-07.3 .....cccveveeenen. Process Weight .........cocoeeveiiiiiniiiiiene 08/08/1973 | 12/19/1978 43 FR
48638.
Chapter 07.4-07.5 ......cceevueenen. Process Weight Table ........c.cccocevieennen. 08/24/1979 | 05/12/1981 46 FR
26303.
Chapter 08.1-08.2 ........cccccvenene Control of Fugitive Dust ..........c.ccccevenienne 08/08/1973 | 12/19/1978 43 FR
48638.
Chapter 08.3—-08.6 .........ccccueeneee. Specific Requirements ..........ccccoceeveenee. 08/24/1979 | 05/12/1981 46 FR
26303.
Chapter 08.8—-08.9 ........ccccuenee. Compliance Schedule ..........cccccoeieennennee. 08/08/1973 | 12/19/1978 43 FR
48638.
Chapter 09.1-09.9 ......cccevineennne Control of Particulate Emission from In- | 01/13/1972 | 05/31/1972 37 FR
cinerator; Design and Operation. 10842.
Chapter 10.1-10.2 .....ccccevreennen. Control of Visible Emission of Particu- | 08/24/1979 | 05/12/1981 46 FR
lates for Stationary Sources. 26303.
Chapter 11.1-11.3 ... Control of Odors in Ambient Air .............. 01/13/1972 | 05/31/1972 37 FR
10842.
Chapter 12.1; 122 & 124 ......... Air Pollution Emergencies .........c..cccocee... 08/24/1979 | 05/12/1981 46 FR
26303.
Chapter 13.1 ..o Control of Sulfur Dioxide Emissions ........ 08/24/1979 | 05/12/1981 46 FR For All Sources except
26303. Tanguisson Power
Plant Compliance
Order for Inductance.
Chapter 13.1 ..cooiiiiieieeeee Addendum to 13.1 ..o, 01/28/1980 | 05/12/1981 46 263083 ....
Chapter 13.2 ....coooiviiiiiiieee, Control of Sulfur Dioxide Emissions ........ 01/13/1972 | 05/31/1972 37 FR For Tanguisson Power
10842. Plant only.
Chapter 13.3 & 134 .....cceceeene. Control of Sulfur Dioxide Emissions ........ 08/24/1979 | 03/06/1980 45 FR
14559.
Chapter 14.1-14.7 ....cccoovvene Motor Vehicle Pollution Control ............... 08/24/1979 | 05/12/1981 46 FR
26303.



Federal Register/Vol. 70, No. 75/Wednesday, April 20, 2005/Rules and Regulations 20477
TABLE 52.2670.—EPA APPROVED TERRITORY OF GUAM REGULATIONS—Continued
State citation Title/subject Ef&e;ﬂve EPA approval date Explanation
Chapter 17.1-17.4 .....ccceveeenen. Appeal Procedures, Circumvention, Sev- | 12/11/1981 | 09/30/1982 47 FR
erability, and Effective Date. 43054.
(d) EPA approved State source
specific requirements.
Name of source Permit no. Effective date EPA approval date Explanation

(e) [Reserved].
[FR Doc. 05-7806 Filed 4—19-05; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2005-0092; FRL-7709-3]

Propiconazole; Re-Establishment of
Tolerance for Emergency Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation re-establishes
a time-limited tolerance for combined
residues of the fungicide propiconazole
and its metabolites in or on blueberry at
1.0 parts per million (ppm) for an
additional 2-1/2 year period. This
tolerance will expire and is revoked on
December 31, 2007. This action is in
response to EPA’s granting of an
emergency exemption under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA)
authorizing use of the pesticide on
blueberries. Section 408(1)(6) of the
Federal Food, Drug, and Cosmetic Act
(FFDCA) requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under FIFRA section 18.

DATES: This regulation is effective April
20, 2005. Objections and requests for
hearings must be received on or before
June 20, 2005.

ADDRESSES To submit a written
objection or hearing request follow the
detailed instructions as provided in
Unit III. of the SUPPLEMENTARY
INFORMATION. EPA has established a
docket for this action under docket
identification (ID) number OPP—2005—
0092. All documents in the docket are

listed in the EDOCKET index at http:/
/www.epa.gov/edocket. Although listed
in the index, some information is not
publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in EDOCKET or in hard
copy at the Public Information and
Records Integrity Branch (PIRIB), Rm.
119, Crystal Mall #2, 1801 S. Bell St.,
Arlington, VA. This docket facility is
open from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Andrea Conrath, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—9356; e-mail address:
conrath.andrea@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111)

¢ Animal production (NAICS code
112)

¢ Food manufacturing (NAICS code
311)

¢ Pesticide manufacturing (NAICS
code 32532)

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American

Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document and Other Related
Information?

In addition to using EDOCKET (http:/
/www.epa.gov/edocket/), you may
access this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at E-CFR
Beta Site Two at http://
www.gpoaccess.gov/ecfr/.

II. Background and Statutory Findings

EPA issued a final rule, published in
the Federal Register of January 20, 1999
(64 FR 2995) (FRL-6049-8), which
announced that on its own initiative
under section 408 of the FFDCA, 21
U.S.C. 3464, as amended by the FQPA
(Public Law 104—170), it established a
time-limited tolerance for the combined
residues of propiconazole and its
metabolites in or on blueberry at 1.0
ppm, with an expiration date of
December 31, 1999. This time-limited
tolerance was subsequently extended
via a Federal Register notice published
on March 28, 2002 (67 FR 14866) (FRL—
6828-3), which had the effect of
extending the time-limited tolerance for
blueberry until December 31, 2003. EPA
established the tolerance because
section 408(1)(6) of the FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under FIFRA section 18. Such
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tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of propiconazole on blueberry for
this year’s growing season due to the
continued problems with controlling
mummy berry disease (Monilinia
vacinii-corymbosi) in wild blueberries
in Maine, since the cancellation of the
fungicide historically used to control
this disease. After having reviewed the
submission, EPA concurs that
emergency conditions exist. EPA has
authorized under FIFRA section 18 the
use of propiconazole on blueberry for
control of mummy berry disease in
Maine.

EPA assessed the potential risks
presented by residues of propiconazole
in or on blueberry. In doing so, EPA
considered the safety standard in
section 408(b)(2) of the FFDCA, and
decided that the necessary tolerance
under section 408(1)(6) of the FFDCA
would be consistent with the safety
standard and with FIFRA section 18.
The data and other relevant material
have been evaluated and discussed in
the final rule published in the Federal
Register of January 20, 1999 (64 FR
2995) (FRL-6049-8), as well as the final
rule published in the Federal Register
of August 4, 2004 (69 FR 47005) (FRL—
7352—1). Based on that data and
information considered, the Agency
reaffirms that re-establishing the time-
limited tolerance will continue to meet
the requirements of section 408(1)(6) of
the FFDCA. Therefore, the time-limited
tolerance is re-established for an
additional 2-1/2 year period.

Although the prior blueberry
tolerance has expired and was revoked
by operation of law on December 31,
2003, under section 408(1)(5) of the
FFDCA, residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on blueberry
after that date will not be unlawful,
provided the pesticide was applied in a
manner that was lawful under FIFRA
and the application occurred prior to
the revocation of the tolerance.

In 2002, the Natural Resource Defense
Council and various other parties filed
objections with EPA to the time-limited
tolerance for propiconazole on
blueberries as well as to dozens of other
tolerances for 14 pesticides. The
objections to the expired blueberry
tolerance are now moot. EPA will be
issuing a denial of the objections to the
propiconazole blueberry tolerance on
those grounds in a few weeks in
conjunction with its resolution of the
objections as to the tolerances for the
pesticides not previously addressed.
Prior to issuing this tolerance for

propiconazole on blueberries, EPA
reviewed the substance of the objections
as to the prior propiconazole blueberry
tolerance and the arguments made
therein do not convince EPA that there
are safety concerns as to the re-
established blueberry tolerance. A full
explanation of EPA’s analysis of the
objections to the propiconazole
blueberry tolerance will be included as
part of the document responding to the
remaining objections.

This action re-establishes a time-
limited tolerance for the combined
residues of the fungicide propiconazole
and its metabolite determined as 2,4-
dichlorobenzoic acid and expressed as
the parent compound in or on
blueberry. This tolerance will expire
and is revoked on December 31, 2007.
This action is in response to EPA’s
granting of an emergency exemption
under Section 18 authorizing use of the
pesticide on blueberries. Although this
blueberry tolerance will expire and is
revoked by operation of law on
December 31, 2007, under section
408(1)(5) of the FFDCA, residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on blueberry after that date will not
be unlawful, provided the pesticide was
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke
this tolerance earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

III. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2005-0092 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before June 20, 2005.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in
connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900L),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Suite 350, 1099 14th St., NW.,
Washington, DC 20005. The Office of
the Hearing Clerk is open from 8 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Office of the Hearing
Clerk is (202) 564—6255.

2. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit III.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in ADDRESSES. Mail your
copies, identified by docket ID number
OPP-2005-0092, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in
ADDRESSES. You may also send an
electronic copy of your request via e-
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mail to: opp-docket@epa.gov. Please use
an ASCII file format and avoid the use
of special characters and any form of
encryption. Copies of electronic
objections and hearing requests will also
be accepted on disks in WordPerfect
6.1/8.0 or ASCII file format. Do not
include any CBI in your electronic copy.
You may also submit an electronic copy
of your request at many Federal
Depository Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

IV. Statutory and Executive Order
Reviews

This final rule establishes a time-
limited tolerance under section 408 of
the FFDCA. The Office of Management
and Budget (OMB) has exempted these
types of actions from review under
Executive Order 12866, entitled
Regulatory Planning and Review (58 FR
51735, October 4, 1993). Because this
rule has been exempted from review
under Executive Order 12866 due to its
lack of significance, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary

consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a FIFRA
section 18 petition under section 408 of
the FFDCA, such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive Order to include regulations
that have “‘substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct

effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180
Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
Dated: April 8, 2005.
Lois Rossi,

Director, Registration Division, Office of
Pesticide Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

§180.434 [Amended]

m 2.In § 180.434, amend the item for
“blueberry” in the table in paragraph (b)
by revising the date ““12/31/2003” to read
“12/31/2007.”

[FR Doc. 05-7736 Filed 4-19-05; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[FCC 04-271, Auction 52]

Auction of Direct Broadcast Satellite
Licenses

AGENCY: Federal Communications
Commission.
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ACTION: Final rule.

SUMMARY: The Commission restricts
eligibility for the Direct Broadcast
Satellite license authorizing use of
channels 23 and 24 at the 61.5° W.L.
orbit location. Specifically, licensees
currently operating satellites at orbit
locations capable of providing DBS
service to the 50 U.S. states will be
prohibited from acquiring, owning, or
controlling this license until four years
after the award of the initial license.
DATES: Effective December 3, 2004.

FOR FURTHER INFORMATION CONTACT:
Diane Conley, Auctions and Spectrum
Access Division, Wireless
Telecommunications Bureau, (202) 418—
0786; Selina Khan, Satellite Division,
International Bureau, (202) 418-7282.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Auction
of Direct Broadcast Satellite Licenses
Order (“DBS Order’’), released on
December 3, 2004. The complete text of
the DBS Order as well as related
Commission documents are available for
public inspection and copying during
regular business hours at the FCC
Reference Information Center, Portals II,
445 12th Street, SW., Room CY-A257,
Washington, DC 20554. The DBS Order
and related Commission documents
may also be purchased from the
Commission’s duplicating contractor,
Qualex International, Portals II, 445
12th Street, SW., Room CY-B402,
Washington, DC 20554, telephone 202—
863-2893, facsimile 202—-863—2898, or
via e-mail qualexint@aol.com. When
ordering documents from Qualex, you
must provide the appropriate FCC
document number (for example, FCC
04-271 for the DBS Order). The DBS
Order and related documents are also
available on the Internet at the
Commission’s Web site: http://
wireless.fcc.gov/auctions/52/.

I. Introduction

1. In the DBS Order, the Commission
concludes that eligibility for the Direct
Broadcast Satellite (“DBS”’) license for
channels 23 and 24 at the 61.59 W.L.
orbit location, which authorizes use of
the last two available channels at an
eastern DBS orbit location, should be
restricted. Specifically, licensees
currently operating satellites at orbit
locations capable of providing DBS
service to the 50 U.S. states will be
prohibited from acquiring, owning, or
controlling this license until four years
after the award of the initial license. The
Commission concludes that such a
restriction on eligibility for this license
will serve the public interest by helping
to promote the development of an
additional provider of DBS services.

II. Background

2. The Commission first adopted
competitive bidding rules for the DBS
service in 1995. Revision of Rules and
Policies for the Direct Broadcast
Satellite Service, Report and Order, 60
FR 65587, December 20, 1995. In 2002,
the Commission released Policies and
Rules for the Direct Broadcast Satellite
Service, Report and Order, 67 FR 51110,
August 7, 2002, in which it streamlined
the regulation of DBS and moved the
DBS rules from part 100 to part 25.

3. On March 3, 2003, the Commission
issued a public notice announcing an
auction of DBS licenses (the Auction
No. 52 Comment Public Notice, 68 FR
12906, March 18, 2003), in which it
sought comment on, inter alia, a number
of questions regarding whether
eligibility restrictions were warranted
for any of the four licenses slated to be
offered in Auction No. 52.

4. In an Order released on January 15,
2004, the Commission declined to adopt
any eligibility restrictions for the three
available licenses at the 175° W.L., 166°
W.L., and 157° W.L. orbit locations. The
Commission deferred the matter of
eligibility for the fourth license—the
61.5° W.L. license—to a separate order.
Auction of Direct Broadcast Satellite
Licenses, Order, 69 FR 8965, February
26, 2004. Following the release of that
Order, the 61.5° W.L. license was
removed from the inventory of Auction
No. 52, which was held on July 14,
2004. Pursuant to its delegated
authority, the Wireless
Telecommunications Bureau will
schedule an auction of the 61.5° W.L.
license.

III1. Discussion

A. Eligibility of DBS Incumbents

5. The Commission concludes that it
is appropriate to restrict the eligibility of
entities currently operating satellites at
orbit locations capable of providing DBS
service to the 50 U.S. states, their
wholly owned subsidiaries, and entities
they control, to acquire, own, or control
the license for the two channels at 61.5°
W.L. until four years after the award of
the initial license. The two channels at
61.5° W.L. are unique because they are
the only remaining unassigned DBS
channels in the 12 GHz band that are
assigned to the United States under the
International Telecommunication Union
Region 2 Band Plan that can provide
service to the eastern continental United
States with a sufficiently high look
angle that the signal is not blocked by
terrestrial obstacles. Because the 61.5°
channels are the last two available that
can serve all of the eastern United States
plus most of the rest of the country, they

could be important to increasing the
number of options or choices available
to subscribers of DBS or multichannel
video programming distribution
services. Increased choices in the DBS
marketplace could yield important
public interest benefits, including
greater price competition, the
development of additional new services,
and technological innovation. Enhanced
DBS competition has the potential to
bring such benefits to consumers both in
markets in which DBS operators
compete with cable systems and in
markets in which they do not. Whether
an additional DBS competitor provides
a choice of similar programs at a lower
price or provides a different group of
program options, or other kinds of DBS,
broadband and other types of services,
consumers will benefit from those
increased options.

6. The Commission concludes that it
is reasonable to specify four years as the
period during which it will not allow
any entity operating satellites at DBS
orbit locations capable of serving the 50
states to acquire the 61.5° W.L. license
because DBS licensees are required to
complete construction of their first
satellite within four years of
authorization. The purpose of the
eligibility restriction is to promote the
development of an additional DBS
provider, and the Commission wishes to
assign the 61.5° W.L. license to an entity
that will use the license to provide DBS
service, not to an entity that will resell
the license to a previously ineligible
party soon after acquiring it. The best
way to ensure that entities do not
acquire the license with the intention of
reselling it to a previously ineligible
party is to prohibit such resale before
the construction of the first satellite
authorized under the license is
completed. Thus, the Commission will
require compliance with the four-year
milestone before the 61.5° W.L. license
may be transferred to a company that is
operating at orbit locations capable of
providing DBS service to the 50 states.

7. Entities prohibited from acquiring,
owning, or controlling the license for
the two channels at 61.5° W.L. until four
years after the award of the initial
license are also prohibited from leasing
the subject spectrum during the same
time period. Those parties that will be
considered to have a controlling interest
will be individuals and entities with
either de jure or de facto control of an
applicant for this license. De jure
control is evidenced by holdings of
greater than 50 percent of the voting
stock of a corporation, or in the case of
a partnership, general partnership
interests. De facto control is determined
on a case-by-case basis. Further, for
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purposes of the eligibility restriction
adopted the Commission will apply the
definitions of “controlling interests”
and “affiliate” currently set forth in 47
CFR 1.2110(c)(2) and 47 CFR
1.2110(c)(5).

B. Cable/DBS Cross-Ownership

8. The Commission does not
anticipate any significant competitive
problems from cable system ownership
of the 61.5° W.L. license, and therefore
it concludes that it is not appropriate or
necessary to restrict cable operators
from acquiring this license.

C. Other Issues

9. The Commission finds that it is not
in the public interest to avoid mutual
exclusivity entirely with respect to the
61.5° W.L. license and therefore 47
U.S.C. 309(j)(6)(E) does not require it to
do so.

10. Because the Commission has no
evidence before it to suggest that
Dominion Video Satellite, Inc.
(“Dominion”), would be required to
turn over the 61.5° W.L. channels to
EchoStar Satellite L.L.C. (“EchoStar”’) if
it were to win the license for them,
Dominion’s current lease arrangement
with EchoStar should not by itself
disqualify Dominion from acquiring the
license for the 61.5° W.L. channels. The
Commission will review specific
allegations that leasing has led to a de
facto transfer of control on a case-by-
case basis.

IV. Conclusion

11. For the reasons stated above, the
Commission concludes that it will
further the public interest to prohibit
firms currently operating satellites at
orbit locations capable of providing DBS
service to the 50 U.S. states, as well as
their wholly owned subsidiaries and
entities they control, from acquiring,
owning, or controlling the license for
the two channels currently available at
the 61.5° W.L. orbit location until four
years after the award of the initial
license. In addition, the Commission
concludes that such entities should be
prohibited from leasing these channels
during the same period.

V. Report To Congress

12. The Commission has sent a copy
of this Order in a report sent to Congress
and the General Accounting Office
pursuant to the Congressional Review
Act, 5 U.S.C. 801(a)(1)(A).

VI. Ordering Clauses

13. Accordingly, it is ordered that,
pursuant to sections 4(i), 303(r), and
309(j) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),

303(r), and 309(j), entities currently
operating satellites at orbit locations
capable of providing DBS service to the
50 U.S. states, their wholly owned
subsidiaries, and entities they control
shall be ineligible to acquire, own, or
control the license for Direct Broadcast
Satellite channels 23 and 24 at the 61.5°
W.L. orbit location for a period
beginning with the release date of this
Order and ending four years after the
date of the issuance of the initial
license. Such entities are prohibited
from leasing these two channels during
the same period.

14. It is further ordered that the
International Bureau, in awarding the
license for Direct Broadcast Satellite
channels 23 and 24 at the 61.5° W.L.
orbit location, shall place upon it the
condition that it may not be transferred
or assigned to any entity described in
the preceding clause, and this condition
shall automatically expire four years
after issuance of the license unless it is
extended by the Commission.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 05-7716 Filed 4-19-05; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 541

[Docket No. NHTSA-2005-20462]
RIN 2127-AJ52

Federal Motor Vehicle Theft Prevention
Standard; Final Listing of Model Year
2006 High-Theft Vehicle Lines

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: This final rule announces
NHTSA’s determination for model year
(MY) 2006 high-theft vehicle lines that
are subject to the parts-marking
requirements of the Federal motor
vehicle theft prevention standard, and
high-theft MY 2006 lines that are
exempted from the parts-marking
requirements because the vehicles are
equipped with antitheft devices
determined to meet certain statutory
criteria pursuant to the statute relating
to motor vehicle theft prevention.
DATES: Effective Date: The amendment
made by this final rule is effective April
20, 2005.

FOR FURTHER INFORMATION CONTACT: Ms.
Rosalind Proctor, Consumer Standards
Division, Office of International Policy,
Fuel Economy and Consumer Programs,
NHTSA, 400 Seventh Street, SW.,
Washington, DC 20590. Ms. Proctor’s
telephone number is (202) 366—0846.
Her fax number is (202) 493—2290.

SUPPLEMENTARY INFORMATION: The Anti
Car Theft Act of 1992, Pub. L. 102-519,
amended the law relating to the
partsmarking of major component parts
on designated high-theft vehicle lines
and other motor vehicles. The Anti Car
Theft Act amended the definition of
“passenger motor vehicle” in 49 U.S.C.
33101(10) to include a “multipurpose
passenger vehicle or light duty truck
when that vehicle or truck is rated at not
more than 6,000 pounds gross vehicle
weight.” Since “‘passenger motor
vehicle” was previously defined to
include passenger cars only, the effect of
the Anti Car Theft Act is that certain
multipurpose passenger vehicle (MPV)
and light-duty truck (LDT) lines may be
determined to be high-theft vehicles
subject to the Federal motor vehicle
theft prevention standard (49 CFR Part
541).

The purpose of the theft prevention
standard is to reduce the incidence of
motor vehicle theft by facilitating the
tracing and recovery of parts from stolen
vehicles. The standard seeks to facilitate
such tracing by requiring that vehicle
identification numbers (VINs), VIN
derivative numbers, or other symbols be
placed on major component vehicle
parts. The theft prevention standard
requires motor vehicle manufacturers to
inscribe or affix VINs onto covered
original equipment major component
parts, and to inscribe or affix a symbol
identifying the manufacturer and a
common symbol identifying the
replacement component parts for those
original equipment parts, on all vehicle
lines selected as high-theft.

The Anti Car Theft Act also amended
49 U.S.C. 33103 to require NHTSA to
promulgate a parts-marking standard
applicable to major parts installed by
manufacturers of “passenger motor
vehicles (other than light duty trucks) in
not more than one-half of the lines not
designated under 49 U.S.C. 33104 as
high-theft lines.” NHTSA lists each of
the selected lines not designated under
49 U.S.C. 33104 as high-theft lines in
Appendix B to Part 541. Since section
33103 did not specify marking of
replacement parts for below-median
lines, the agency does not require
marking of replacement parts for these
lines. NHTSA published a final rule
amending 49 CFR Part 541 to include
the definitions of MPV and LDT, and
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major component parts. (See 59 FR
64164, December 13, 1994.)

49 U.S.C. 33104(a)(3) specifies that
NHTSA shall select high-theft vehicle
lines, with the agreement of the
manufacturer, if possible. Section
33104(d) provides that once a line has
been designated as likely high-theft, it
remains subject to the theft prevention
standard unless that line is exempted
under section 33106. Section 33106
provides that a manufacturer may
petition to have a high-theft line
exempted from the requirements of
section 33104, if the line is equipped
with an antitheft device as standard
equipment. The exemption is granted if
NHTSA determines that the antitheft
device is likely to be as effective as
compliance with the theft prevention
standard in reducing and deterring
motor vehicle thefts.

The agency annually publishes the
names of the lines which were
previously listed as high-theft, and the
lines which are being listed for the first
time and will be subject to the theft
prevention standard beginning in a
given model year in Appendix A to Part
541. It also identifies in Appendix A-I
to Part 541 those lines that are exempted
from the theft prevention standard for a
given model year under section 33104.
Additionally, this listing identifies those
lines (except light-duty trucks) in
Appendix B to Part 541 that have theft
rates below the 1990/1991 median theft
rate but are subject to the requirements
of this standard under section 33103.

On March 3, 2004, the final listing of
high-theft lines for the MY 2005 vehicle
lines was published in the Federal
Register (68 FR 39471). The final listing
identified that there were no new
vehicle lines that became subject to the
theft prevention standard beginning
with the 2005 model year.

For MY 2006, there were also no new
vehicle lines identified as likely to be
high-theft lines, in accordance with the
procedures published in 49 CFR Part
542. However, subsequent to the MY
2005 listing, Toyota Motor North
America, Inc., (Toyota) notified the
agency that the Lexus LX470 vehicle
line was found to have a gross vehicle
weight rating that exceeded the weight
limitation imposed by the theft
prevention standard since the beginning
of its introduction into the U.S. market.
Accordingly, the Toyota Lexus LX470
has been deleted from Appendix A.

The vehicle lines listed as being
subject to the parts-marking standard
have previously been designated as
high-theft lines in accordance with the
procedures set forth in 49 CFR Part 542.
Under these procedures, manufacturers
evaluate new vehicle lines to conclude

whether those new lines are likely to be
high theft. The manufacturer submits
these evaluations and conclusions to the
agency, which makes an independent
evaluation; and, on a preliminary basis,
determines whether the new line should
be subject to the parts-marking
requirements. NHTSA informs the
manufacturer in writing of its
evaluations and determinations,
together with the factual information
considered by the agency in making
them. The manufacturer may request the
agency to reconsider the preliminary
determinations. Within 60 days of the
receipt of these requests, the agency
makes its final determination. NHTSA
informs the manufacturer by letter of
these determinations and its response to
the request for reconsideration. If there
is no request for reconsideration, the
agency’s determination becomes final 45
days after sending the letter with the
preliminary determination. Each of the
new lines on the high-theft list has been
the subject of a final determination
under either 49 U.S.C. 33103 or 33104.
The list of lines that have been
exempted by the agency from the parts-
marking requirements of Part 541
includes a high-theft line newly
exempted in full beginning with MY
2006. The vehicle line newly exempted
in full is the Ford Motor Company’s
(Ford) Thunderbird. The agency granted
Ford’s petition for an exemption of its
Thunderbird carline from the parts-
marking requirements of the Federal
Motor Vehicle Theft Prevention
Standard beginning with the 2006
model year (70 FR 12780, March 15,
2005). The agency also granted Nissan’s
petition for an exemption of its
[confidential nameplate] line from the
parts-marking requirements of the
Federal Motor Vehicle Theft Prevention
Standard beginning with the
[confidential] model year (69 FR 59300,
October 4, 2004). However, on
November 15, 2004, Nissan formally
notified the agency of its decision not to
use the exemption for this line at this
time. Subsequent to publishing the 2005
final rule, Mazda Motor Corporation
(Mazda) petitioned the agency for an
exemption of the Mazda MX-5 Miata
vehicle line from the parts-marking
requirements of the Federal Motor
Vehicle Theft Prevention Standard. The
agency granted Mazda’s petition for an
exemption of its MX—5 Miata vehicle
line beginning with the 2005 model year
(69 FR 58592, September 30, 2004).
Subsequent to publishing the 2005
final rule, General Motor’s notified the
agency of its plans to change the
nameplate of the Buick Regal to Buick
LaCrosse and the Chevrolet Venture to
Chevrolet Uplander beginning with the

2005 model year. General Motors also
notified the agency of its plans to
change the nameplate for the Buick
LeSabre to the Buick Lucerne vehicle
line beginning with MY 2006.
Accordingly, Appendix A-I has been
amended. The vehicle lines listed as
being exempt from the standard have
previously been exempted in
accordance with the procedures of 49
CFR Part 543 and 49 U.S.C. 33106.

Similarly, the low-theft lines listed as
being subject to the parts-marking
standard have previously been
designated in accordance with the
procedures set forth in 49 U.S.C. 33103.

Therefore, NHTSA finds for good
cause that notice and opportunity for
comment on these listings are
unnecessary. Further, public comment
on the listing of selections and
exemptions is not contemplated by 49
U.S.C. Chapter 331.

For the same reasons, since this
revised listing only informs the public
of previous agency actions and does not
impose additional obligations on any
party, NHTSA finds for good cause that
the amendment made by this notice
should be effective as soon as it is
published in the Federal Register.

Regulatory Impacts
1. Costs and Other Impacts

NHTSA has analyzed this rule and
determined that it is not “significant”
within the meaning of the Department
of Transportation’s regulatory policies
and procedures. The agency has also
considered this notice under Executive
Order 12866. As already noted, there
has been no selections made in this final
rule in accordance with the provisions
of 49 U.S.C. 33104, and therefore, no
manufacturers been informed that its
lines are subject to the requirements of
49 CFR Part 541 for MY 2006. Further,
this listing does not actually exempt
lines from the requirements of 49 CFR
Part 541; it only informs the general
public of all such previously granted
exemptions. Since the only purpose of
this final listing is to inform the public
of actions for MY 2006 that the agency
has already taken, a full regulatory
evaluation has not been prepared.

2. Regulatory Flexibility Act

The agency has also considered the
effects of this listing under the
Regulatory Flexibility Act. I hereby
certify that this rule will not have a
significant economic impact on a
substantial number of small entities. As
noted above, the effect of this final rule
is simply to inform the public of those
lines that are already subject to the
requirements of 49 CFR Part 541 for MY
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2006. The agency believes that the
listing of this information will not have
any economic impact on small entities.

3. Environmental Impacts

In accordance with the National
Environmental Policy Act of 1969, the
agency has considered the
environmental impacts of this rule, and
determined that it will not have any
significant impact on the quality of the
human environment.

4. Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this final rule does not have sufficient
Federalism implications to warrant the

preparation of a Federalism Assessment.

5. Civil Justice Reform

This final rule does not have a
retroactive effect. In accordance with
section 33118 when the Theft
Prevention Standard is in effect, a State
or political subdivision of a State may
not have a different motor vehicle theft
prevention standard for a motor vehicle
or major replacement part. 49 U.S.C.
33117 provides that judicial review of
this rule may be obtained pursuant to 49
U.S.C. 32909. Section 32909 does not
require submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 541

Administrative practice and
procedure, Labeling, Motor vehicles,

Reporting and recordkeeping
requirements.

m In consideration of the foregoing, 49
CFR Part 541 is amended as follows:

PART 541—[AMENDED]

m 1. The authority citation for Part 541
continues to read as follows:

Authority: 49 U.S.C. 33102-33104 and
33106; delegation of authority at 49 CFR 1.50.

m 2. In Part 541, Appendices A and A—
I are revised. Appendices A and A-I are
revised to read as follows:

Appendix A to Part 541—Lines Subject
to the Requirements of This Standard

Manufacturer Subject lines
ALFA ROMEO .......ccccveuenen. Milano 161 and 164.
BMW ................ Z3, Z8.
CONSULIER ... Consulier GTP.
DAEWOO ......ccccovvvueenne. Korando, Musso (MPV), Nubira (2000—-2002).

DAIMLERCHRYSLER ..........

FORD ..o

Op-tima, Rio, Sephia (1998-2002), Spectra.

HONDA ..o,

and Acura RSX.
HYUNDAI ... Accent, Sonata, Tiburon.
ISUZU ........
JAGUAR ..........
KIA MOTORS ..
LOTUS ........... Elan.
MASERATI ... .... | Biturbo, Quattroporte, 228.
MAZDA ..o

405.
9248S.

626 (1987-2002), MX-3, MX-6.

190 D, 190 E, 260E (1987-1989), 300 SE (1988-1991), 300 TD (1987), 300 SDL (1987), 300 SEL, 350 SDL
(1990-1991), 420 SEL (1987-1991), 560 SEL (1987-1991), 560 SEC (1987-1991), 560 SL.

Cordia, Eclipse, Lancer, Mirage, Montero (MPV), Montero Sport (MPV), Tredia, 3000GT.

2408X, Sentra/200SX, Xterra.

XT, SVX, Baja, Forester, Legacy Outback (1995-2004).

Aerio, X90 (MPV), Sidekick (1997-1998), and Vitara/Grand Vitara (MPV).

Toyota 4-Runner (MPV), Toyota Avalon, Toyota Camry, Toyota Celica, Toyota Corolla/Corolla Sport, Toyota
Echo, Toyota Highlander (MPV), Toyota Matrix (MPV), Toyota MR2, Toyota MR2 Spyder, Toyota Prius, Toyota
RAV4 (MPV), Toyota Sienna (MPV), Toyota Tercel, Lexus 1S300, Lexus RX300 (MPV), Scion xA, Scion xB.

Audi Quattro, Volkswagen Scirocco.

Chrysler Cirrus, Chrysler Fifth Avenue/Newport, Chrysler Laser, Chrysler LeBaron/Town & Country, Chrysler
LeBaron GTS, Chrysler's TC, Chrysler New Yorker Fifth Avenue, Chrysler Sebring, Dodge 600, Dodge Aries,
Dodge Avenger, Dodge Colt, Dodge Daytona, Dodge Diplomat, Dodge Lancer, Dodge Neon, Dodge Shadow,
Dodge Stratus, Dodge Stealth, Eagle Summit, Eagle Talon, Jeep Cherokee (MPV), Jeep Liberty (MPV), Jeep
Wrangler (MPV), Plymouth Caravelle, Plymouth Colt, Plymouth Laser, Plymouth Gran Fury, Plymouth Neon,
Plymouth Reliant, Plymouth Sundance, and Plymouth Breeze.

Mondial 8, 328.

Ford Aspire, Ford Escort, Ford Probe, Lincoln Continental, Lincoln Mark, Mercury Capri, Mercury Cougar, Merkur
Scorpio, and Merkur XR4Ti.

Buick Electra, Buick Reatta, Buick Skylark, Chevrolet Nova, Chevrolet Blazer (MPV), Chevrolet Prizm, Chevrolet
S—10 Pickup, Geo Storm, Chevrolet Tracker (MPV), GMC Jimmy (MPV), GMC Sonoma Pickup, Oldsmobile
Achieva (1997-1998), Oldsmobile Bravada, Oldsmobile Cutlass, Oldsmobile Cutlass Supreme (1988-1997),
Oldsmobile Intrigue, Pontiac Fiero, Saturn Sports Coupe (1991-2002).

Accord, CRV (MPV), Odyssey (MPV), Passport, Pilot (MPV), Prelude, S2000, Acura Integra, Acura MDX (MPV),

Amigo, Impulse, Rodeo, Rodeo Sport, Stylus, Trooper/Trooper Il, VehiCross (MPV).
XJ

Appendix A-I—High-Theft Lines With
Antitheft Devices Which are Exempted
From the Parts-Marking Requirements
of This Standard Pursuant to 49 CFR
Part 543
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Manufacturer

Subject lines

DAIMLERCHRYSLER ...
FORD

GENERAL MOTORS

NISSAN ..o
PORSCHE ........coceciiiiie
SAAB ............

TOYOTA
VOLKSWAGEN

Sterling.

MINI, X5, Z4, 3 Car Line, 5 Car Line, 6 Car Line, 7 Car Line, 8 Car Line.

Jeep Grand Cherokee, Chrysler Conquest, Chrysler Imperial, Chrysler Town and Country MPV.

Lincoln Town Car, Mustang, Mercury Sable (2001-2004), Mercury Grand Marquis, Taurus (2000-2004), Thunder-
bird.1

Buick Lucerne, Buick LeSabre 2, Buick LaCrosse/Century, Buick Park Avenue, Buick Regal/Century 3, Buick Riv-
iera, Cadillac Allante, Cadillac Deville, Cadillac Seville, Chevrolet Corvette, Chevrolet Cavalier, Chevrolet Clas-
sic, Chevrolet Impala/Monte Carlo, Chevrolet Lumina, Monte Carlo (1996-1999), Chevrolet Malibu (2001-
2003), Chevrolet Uplander, Chevrolet Venture (2002—2004) 4, Oldsmobile Alero, Oldsmobile Aurora, Oldsmobile
Toronado, Pontiac Bonneville, Pontiac Grand Am, Pontiac Grand Prix, Pontiac Sunfire.

Acura CL, Acura Legend (1991-1996), Acura NSX, Acura RL, Acura SLX, Acura TL, Acura Vigor (1992-1995).

Axiom, Impulse (1987-1991).

XK.

6, 929, MX-5 Miata5 RX-7, Millenia.

124 Car Line (the models within this line are): 260E, 300D, 300E, 300CE, 300TE, 400E, 500E, 129 Car Line
(1993-2002)-the models within this line are: 300SL, 500SL, 600SL, SL320, SL500, SL600, 202 Car Line (the
models within this line are): C220, C230, C280, C36, and C43.

Galant, Starion, and Diamante.

Nissan Altima, Nissan Maxima, Nissan Pathfinder, Nissan 300ZX, Infiniti G35, Infiniti 130, Infiniti J30, Infiniti M30,
Infiniti M45, Infiniti QX4, and Infiniti Q45.

911, 928, 968, 986 Boxster.

9-3, 900 (1994-1998), 9000 (1989-1998).

Toyota Supra, Toyota Cressida, Lexus ES, Lexus GS, Lexus LS, Lexus SC.

Audi 5000S, Audi 100/A6, Audi 200/S4/S6, Audi Allroad Quattro (MPV), Audi Cabriolet, Volkswagen Cabrio,

Volkswagen Corrado, Volkswagen Golf/GTI, Volkswagen Jetta/Jetta Ill, Volkswagen Passat.

1Granted an exemption from the partsmarking requirements beginning with MY 2006.
2The Buick LeSabre was renamed Buick Lucerne beginning with MY 2006.

3The Buick Regal/Century was renamed Buick LaCrosse/Century beginning with MY 2005.
4The Chevrolet Venture was renamed the Chevrolet Uplander in MY 2005.

5Granted an exemption from the partsmarking requirements beginning with MY 2005.

Issued on: April 14, 2005.
Stephen R. Kratzke,
Associate Administrator for Rulemaking.
[FR Doc. 05-7813 Filed 4-19-05; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 030221039-5103-19; I.D.
041205A]

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan (ALWTRP)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule.

SUMMARY: The Assistant Administrator
for Fisheries (AA), NOAA, announces
temporary restrictions consistent with
the requirements of the ALWTRP’s
implementing regulations. These
regulations apply to lobster trap/pot and
anchored gillnet fishermen in an area
totaling approximately 1,052 square
nautical miles (nm?2) (3,608 km2) in
April and 1,235 nm? (4,236 km?2) in

May, southeast of Chatham, MA, for 15
days. The purpose of this action is to
provide protection to an aggregation of
northern right whales (right whales).
DATES: Effective beginning at 0001 hours
April 22, 2005, through 2400 hours May
6, 2005.

ADDRESSES: Copies of the proposed and
final Dynamic Area Management (DAM)
rules, Environmental Assessments
(EAs), Atlantic Large Whale Take
Reduction Team (ALWTRT) meeting
summaries, and progress reports on
implementation of the ALWTRP may
also be obtained by writing Diane
Borggaard, NMFS/Northeast Region,
One Blackburn Drive, Gloucester, MA
01930.

FOR FURTHER INFORMATION CONTACT:
Diane Borggaard, NMFS/Northeast
Region, 978—281-9300 x6503; or Kristy
Long, NMFS, Office of Protected
Resources, 301-713-1401.
SUPPLEMENTARY INFORMATION:

Electronic Access

Several of the background documents
for the ALWTRP and the take reduction
planning process can be downloaded
from the ALWTRP web site at http://
www.nero.noaa.gov/whaletrp/.

Background

The ALWTRP was developed
pursuant to section 118 of the Marine
Mammal Protection Act (MMPA) to
reduce the incidental mortality and

serious injury of three endangered
species of whales (right, fin, and
humpback) due to incidental interaction
with commercial fishing activities. In
addition, the measures identified in the
ALWTRP would provide conservation
benefits to a fourth species (minke),
which are neither listed as endangered
nor threatened under the Endangered
Species Act (ESA). The ALWTRP,
implemented through regulations
codified at 50 CFR 229.32, relies on a
combination of fishing gear
modifications and time/area closures to
reduce the risk of whales becoming
entangled in commercial fishing gear
(and potentially suffering serious injury
or mortality as a result).

On January 9, 2002, NMFS published
the final rule to implement the
ALWTRP’s DAM program (67 FR 1133).
On August 26, 2003, NMFS amended
the regulations by publishing a final
rule, which specifically identified gear
modifications that may be allowed in a
DAM zone (68 FR 51195). The DAM
program provides specific authority for
NMEFS to restrict temporarily on an
expedited basis the use of lobster trap/
pot and anchored gillnet fishing gear in
areas north of 40° N. lat. to protect right
whales. Under the DAM program,
NMFS may: (1) require the removal of
all lobster trap/pot and anchored gillnet
fishing gear for a 15—day period; (2)
allow lobster trap/pot and anchored
gillnet fishing within a DAM zone with
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gear modifications determined by NMFS
to sufficiently reduce the risk of
entanglement; and/or (3) issue an alert
to fishermen requesting the voluntary
removal of all lobster trap/pot and
anchored gillnet gear for a 15—-day
period and asking fishermen not to set
any additional gear in the DAM zone
during the 15—day period.

A DAM zone is triggered when NMFS
receives a reliable report from a
qualified individual of three or more
right whales sighted within an area (75
nm? (139 km2)) such that right whale
density is equal to or greater than 0.04
right whales per nm?2 (1.85 km2). A
qualified individual is an individual
ascertained by NMFS to be reasonably
able, through training or experience, to
identify a right whale. Such individuals
include, but are not limited to, NMFS
staff, U.S. Coast Guard and Navy
personnel trained in whale
identification, scientific research survey
personnel, whale watch operators and
naturalists, and mariners trained in
whale species identification through
disentanglement training or some other
training program deemed adequate by
NMEFS. A reliable report would be a
credible right whale sighting.

On April 5, 2005, an aerial survey
reported a sighting of nine right whales
in the proximity 41°31" N. lat. and
69°37” W. long. This position lies
southeast of Chatham, MA. After
conducting an investigation, NMFS
ascertained that the report came from a
qualified individual and determined
that the report was reliable. Thus,
NMEFS has received a reliable report
from a qualified individual of the
requisite right whale density to trigger
the DAM provisions of the ALWTRP.

Once a DAM zone is triggered, NMFS
determines whether to impose
restrictions on fishing and/or fishing
gear in the zone. This determination is
based on the following factors,
including but not limited to: the
location of the DAM zone with respect
to other fishery closure areas, weather
conditions as they relate to the safety of
human life at sea, the type and amount
of gear already present in the area, and
a review of recent right whale
entanglement and mortality data.

NMEF'S has reviewed the factors and
management options noted above
relative to the DAM under
consideration. As a result of this review,
NMEFS prohibits lobster trap/pot and
anchored gillnet gear in this area during
the 15—day restricted period unless it is
modified in the manner described in
this temporary rule. In April, the DAM
zone overlaps SAM West and the Great
South Channel Critical Habitat, and is
bounded by the following coordinates:

41°45’N., 69°55.8" W. (NW Corner)

41°45"N., 69°33" W.

41° 40" N., 69°45" W.

41°09'N., 69°14.4" W.

41°09’N., 70°07" W.

41°14.4’N., 70 07" W. and follow the
Nantucket coastline eastward,
northward and then southward to

41°18’N., 70°07" W.

41°39.6" N., 70°07" W. and follow the
Cape Cod coastline eastward and then
northward to

41°45’ N., 69°55.8” W. (NW Corner)

In May, the DAM Zone overlaps SAM
East and the Great South Channel
Critical Habitat, and is bounded by the
following coordinates:

41°52.8"N., 69°57.5" W. (NW Corner)

41°52.8"N., 69°24" W.

41°48.9"N., 69°24" W.

41°40’N., 69°45" W,

41°09'N., 69°14.4" W.

41°09’N., 70°07" W.

41°14.4’N., 70°07" W. and follow the
Nantucket coastline eastward,
northward and then southward t041°18’
N., 70°07" W.

41°39.6" N., 70°07’ W. and follow the
Cape Cod coastline eastward and then
northward back to NW Corner

In addition to those gear
modifications currently implemented
under the ALWTRP at 50 CFR 229.32,
the following gear modifications are
required in the DAM zone. If the
requirements and exceptions for gear
modification in the DAM zone, as
described below, differ from other
ALWTRP requirements for any
overlapping areas and times, then the
more restrictive requirements will apply
in the DAM zone. Special note for
gillnet fisherman: After May 1, a portion
of this DAM zone overlaps the Northeast
multispecies seasonal Georges Bank
Closure Area found at 50 CFR 648.80(g).
Due to this closure, sink gillnet gear is
prohibited from this portion of the DAM
zone during the month of May.

Lobster Trap/Pot Gear

Fishermen utilizing lobster trap/pot
gear within the portion of the Northern
Nearshore Lobster Waters and Northern
Inshore State Lobster Waters that
overlap with the DAM zone are required
to utilize all of the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 600 1b (272.4 kg)
must be placed at all buoys.

Fishermen utilizing lobster trap/pot
gear within the portion of the Offshore
Lobster Waters Area that overlap with
the DAM zone are required to utilize all
of the following gear modifications
while the DAM zone is in effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per trawl; and

4. A weak link with a maximum
breaking strength of 1,500 lb (680.4 kg)
must be placed at all buoys.

Anchored Gillnet Gear

Fishermen utilizing anchored gillnet
gear within the portion of the Other
Northeast Gillnet Waters that overlap
with the DAM zone are required to
utilize all the following gear
modifications while the DAM zone is in
effect:

1. Groundlines must be made of either
sinking or neutrally buoyant line.
Floating groundlines are prohibited;

2. All buoy lines must be made of
either sinking or neutrally buoyant line,
except the bottom portion of the line,
which may be a section of floating line
not to exceed one-third the overall
length of the buoy line;

3. Fishermen are allowed to use two
buoy lines per string;

4. Each net panel must have a total of
five weak links with a maximum
breaking strength of 1,100 lb (498.8 kg).
Net panels are typically 50 fathoms
(91.4 m) in length, but the weak link
requirements would apply to all
variations in panel size. These weak
links must include three floatline weak
links. The placement of the weak links
on the floatline must be: one at the
center of the net panel and one each as
close as possible to each of the bridle
ends of the net panel. The remaining
two weak links must be placed in the
center of each of the up and down lines
at the panel ends; and

5. All anchored gillnets, regardless of
the number of net panels, must be
securely anchored with the holding
power of at least a 22—1b (10.0-kg)
Danforth-style anchor at each end of the
net string.

The restrictions will be in effect
beginning at 0001 hours April 22, 2005,
through 2400 hours May 6, 2005, unless
terminated sooner or extended by NMFS
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through another notification in the
Federal Register.

The restrictions will be announced to
state officials, fishermen, ALWTRT
members, and other interested parties
through e-mail, phone contact, NOAA
website, and other appropriate media
immediately upon filing with the
Federal Register.

Classification

In accordance with section 118(f)(9) of
the MMPA, the Assistant Administrator
(AA) for Fisheries has determined that
this action is necessary to implement a
take reduction plan to protect North
Atlantic right whales.

Environmental Assessments for the
DAM program were prepared on
December 28, 2001, and August 6, 2003.
This action falls within the scope of the
analyses of these EAs, which are
available from the agency upon request.

NMFS provided prior notice and an
opportunity for public comment on the
regulations establishing the criteria and
procedures for implementing a DAM
zone. Providing prior notice and
opportunity for comment on this action,
pursuant to those regulations, would be
impracticable because it would prevent
NMEFS from executing its functions to
protect and reduce serious injury and
mortality of endangered right whales.
The regulations establishing the DAM
program are designed to enable the
agency to help protect unexpected
concentrations of right whales. In order
to meet the goals of the DAM program,
the agency needs to be able to create a
DAM zone and implement restrictions
on fishing gear as soon as possible once
the criteria are triggered and NMFS
determines that a DAM restricted zone
is appropriate. If NMFS were to provide
prior notice and an opportunity for
public comment upon the creation of a
DAM restricted zone, the aggregated
right whales would be vulnerable to
entanglement which could result in

serious injury and mortality.
Additionally, the right whales would
most likely move on to another location
before NMFS could implement the
restrictions designed to protect them,
thereby rendering the action obsolete.
Therefore, pursuant to 5 U.S.C.
553(b)(B), the AA finds that good cause
exists to waive prior notice and an
opportunity to comment on this action
to implement a DAM restricted zone to
reduce the risk of entanglement of
endangered right whales in commercial
lobster trap/pot and anchored gillnet
gear as such procedures would be
impracticable.

For the same reasons, the AA finds
that, under 5 U.S.C. 553(d)(3), good
cause exists to waive the 30—day delay
in effective date. If NMFS were to delay
for 30 days the effective date of this
action, the aggregated right whales
would be vulnerable to entanglement,
which could cause serious injury and
mortality. Additionally, right whales
would likely move to another location
between the time NMFS approved the
action creating the DAM restricted zone
and the time it went into effect, thereby
rendering the action obsolete and
ineffective. Nevertheless, NMFS
recognizes the need for fishermen to
have time to either modify or remove (if
not in compliance with the required
restrictions) their gear from a DAM zone
once one is approved. Thus, NMFS
makes this action effective 2 days after
the date of publication of this document
in the Federal Register. NMFS will also
endeavor to provide notice of this action
to fishermen through other means as
soon as the AA approves it, thereby
providing approximately 3 additional
days of notice while the Office of the
Federal Register processes the
document for publication.

NMFS determined that the regulations
establishing the DAM program and
actions such as this one taken pursuant
to those regulations are consistent to the

maximum extent practicable with the
enforceable policies of the approved
coastal management program of the U.S.
Atlantic coastal states. This
determination was submitted for review
by the responsible state agencies under
section 307 of the Coastal Zone
Management Act. Following state
review of the regulations creating the
DAM program, no state disagreed with
NMFS’ conclusion that the DAM
program is consistent to the maximum
extent practicable with the enforceable
policies of the approved coastal
management program for that state.

The DAM program under which
NMFS is taking this action contains
policies with federalism implications
warranting preparation of a federalism
assessment under Executive Order
13132. Accordingly, in October 2001
and March 2003, the Assistant Secretary
for Intergovernmental and Legislative
Affairs, Department of Commerce,
provided notice of the DAM program
and its amendments to the appropriate
elected officials in states to be affected
by actions taken pursuant to the DAM
program. Federalism issues raised by
state officials were addressed in the
final rules implementing the DAM
program. A copy of the federalism
Summary Impact Statement for the final
rules is available upon request
(ADDRESSES).

The rule implementing the DAM
program has been determined to be not
significant under Executive Order
12866.

Authority: 16 U.S.C. 1361 et seq. and 50
CFR 229.32(g)(3)

Dated: April 14, 2005.
Rebecca Lent,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 05-7816 Filed 4—14—-05; 4:59 pm]

BILLING CODE 3510-22-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 723

Member Business Loans
AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule with request for
comments.

SUMMARY: NCUA proposes to revise its
member business loans (MBL) rule to
clarify the minimum capital
requirements a federally insured
corporate credit union (Corporate CU)
must meet to make unsecured MBLs to
its members other than member credit
unions and corporate credit union
service organizations (Corporate
CUSOs). NCUA also proposes to revise
the definition of “construction or
development loan” to include loans for
renovating or developing property
owned by a borrower for income-
producing purposes and the definition
of “net worth” to be more consistent
with how that phrase is defined in the
Federal Credit Union Act (Act) and
NCUA'’s prompt corrective action
regulation (PCA). Additionally, NCUA
is soliciting comments on how best to
amend the MBL rule to enable credit
unions to participate more fully in
government guaranteed loan programs.
DATES: Comments must be received on
or before June 20, 2005.

ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web site: http://
www.ncua.gov/
RegulationsOpinionsLaws/
proposed_regs/proposed_regs. html.
Follow the instructions for submitting
comments.

e E-mail: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on Part 723 Member
Business Loans” in the e-mail subject
line.

e Fax: (703) 518-6319. Use the
subject line described above for e-mail.

e Mail: Address to Mary Rupp,
Secretary of the Board, National Credit
Union Administration, 1775 Duke
Street, Alexandria, Virginia 22314—
3428.

e Hand Delivery/Courier: Same as
mail address.

Public inspection: All public
comments are available on the agency’s
Web site at http://www.ncua.gov/
RegulationsOpinionsLaws/comments as
submitted, except as may not be
possible for technical reasons. Public
comments will not be edited to remove
any identifying or contact information.
Paper copies of comments may be
inspected in NCUA’s law library, at
1775 Duke Street, Alexandria, Virginia
22314, by appointment weekdays
between 9 a.m. and 3 p.m. To make an
appointment, call (703) 518-6546 or
send an e-mail to OGCMail@ncua.gov.
FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Staff Attorney, at the
above address, or telephone: (703) 518—
6540.

SUPPLEMENTARY INFORMATION:
A. Background

In addition to making regulatory
changes as the need arises, NCUA also
reviews all its existing regulations every
three years. This review is conducted on
a rolling basis so that a third of the
regulations are reviewed each year. This
helps NCUA update its regulations to
address current regulatory concerns.
NCUA provides notice to the public of
those regulations under review so the
public has an opportunity to comment.
The following proposed revisions to the
MBL rule are the result of this review
and comments received on a previous
MBL rulemaking.

B. Corporate Credit Union Capital
Requirements

MBLs made by Corporate CUs to
member credit unions and Corporate
CUSOs are exempt from the MBL rule.
12 CFR 704.7(e)(1), (2); 12 CFR part 723.
MBLs made by Corporate CUs to other
members, however, are subject to the
MBL rule. Accordingly, in those
instances where the MBL rule applies,
a Corporate CU must comply with the
rule’s collateral and security
requirements. 12 CFR 723.7.

For example, one of the conditions a
credit union must meet to make

unsecured MBLs is to be “well
capitalized as defined by
§702.102(a)(1)” of the PCA rule. 12 CFR
723.7(c)(1); 12 CFR part 702. The PCA
rule, however, does not apply to
Corporate CUs. 12 U.S.C. 1790d(m); 12
CFR 702.1(c). Rather, Corporate CUs
generally must maintain a minimum
capital ratio of four percent or a
different minimum capital ratio under
special circumstances. 12 CFR 704.3(d),
(e). Accordingly, NCUA proposes to
amend the MBL rule’s capital
requirements for unsecured MBLs to
accommodate the differences between
the more general capital requirements
for natural person credit unions and
those for Corporate CUs.

C. Definitions

The MBL rule defines the phrase ‘“net
worth” slightly differently than it is
defined in the Act and PCA. 12 U.S.C.
1790d(0)(2); 12 CFR 702.2(f). To avoid
confusion, NCUA proposes to revise the
definition of “net worth” in the MBL
rule to be the same as in PCA. The PCA
rule’s definition of “net worth” is an
expanded version of the Act’s. The PCA
and Act definitions both state that
secondary capital accounts are counted
in the net worth of low income credit
unions.

The MBL rule’s current definition of
“construction or development loans” is
limited to financing arrangements for
acquiring property or rights to property
to convert it to an income producing
purpose. This definition excludes a loan
to a borrower, who already owns or has
rights to a property, to convert it to or
improve it as income producing
property. NCUA believes an appropriate
test for determining if a loan is a
construction or development loan is
whether the loan will be used to
renovate or otherwise develop a
property for an income producing
purpose. NCUA does not believe loans
for these purposes, the essential nature
of which is related to construction or
development, should be excluded from
the definition of “construction or
development loan” just because the
borrower has already acquired the
property or rights to it. Accordingly,
NCUA proposes to revise the definition
of “construction or development loans”
as discussed.
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D. Government Guaranteed Loan
Programs

In October 2004, NCUA amended the
MBL rule to permit credit unions to
make SBA guaranteed loans under
SBA’s less restrictive lending
requirements instead of under the more
restrictive MBL rule. 69 FR 62563
(October 27, 2004). Before issuing the
amendment, NCUA reviewed the SBA’s
loan programs in which credit unions
can participate and determined they
provide reasonable criteria for credit
union participation and compliance
within the bounds of safety and
soundness. Additionally, NCUA has
determined that these SBA programs are
ideally suited to the mission of many
credit unions to satisfy their members’
business loans needs.

NCUA solicited public comment on
the amendment before issuing it. A
number of commenters suggested NCUA
expand the scope of the amendment to
include other government guaranteed
loan programs. Some commenters
specifically named the Farm Service
Agency and United States Department
of Agriculture loan programs. Others
suggested all government guaranteed
loan programs be included.

NCUA has made clear it is willing to
consider other government guaranteed
loan programs as it becomes apparent
there is demand for the program among
credit unions. Since October 2004,
NCUA has learned there may be such
demand. Accordingly, NCUA is
soliciting comment on how best to
broaden the MBL rule to enable credit
unions to participate more fully in other
government guaranteed loan programs
that the current MBL rule might
otherwise restrict.

NCUA is interested in comments on
whether to broaden the MBL rule in this
regard, and, if so, if it is better to expand
it to permit only specifically identified
programs or to permit all such
programs. NCUA is particularly
interested in comments that address the
benefits of specific programs and any
safety and soundness or operational
concerns associated with them.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a proposed rule may have on a
substantial number of small credit
unions (those under ten million dollars
in assets). This rule clarifies capital
requirements for making unsecured
MBLs, revises definitions for
consistency and practical application
and solicits comments on expanding the

MBL rule regarding government
guaranteed loan programs, without
imposing any additional regulatory
burden. This rule would not have a
significant economic impact on a
substantial number of small credit
unions, and, therefore, a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the
proposed rule would not increase
paperwork requirements under the
Paperwork Reduction Act of 1995 and
regulations of the Office of Management
and Budget.

Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive
order. The proposed rule would not
have substantial direct effects on the
states, on the connection between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government. NCUA has
determined that this proposed rule does
not constitute a policy that has
federalism implications for purposes of
the executive order.

The Treasury and General Government
Appropriations Act, 1999—Assessment
of Federal Regulations and Policies on
Families

The NCUA has determined that this
proposed rule would not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act, 1999,
Pub. L. 105-277, 112 Stat. 2681 (1998).

Agency Regulatory Goal

NCUA'’s goal is to promulgate clear
and understandable regulations that
impose minimal regulatory burden. We
request your comments on whether the
proposed rule is understandable and
minimally intrusive.

List of Subjects in 12 CFR Part 723

Credit, Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on April 14, 2005.
Mary F. Rupp,

Secretary of the Board.

For the reasons stated above, NCUA
proposes to amend 12 CFR part 723 as
follows:

PART 723—MEMBER BUSINESS
LOANS

1. The authority citation for part 723
continues to read as follows:

Authority: 12 U.S.C. 1756, 1757, 1757A,
1766, 1785, 1789.

2. Revise §723.7(c)(1) to read as
follows:

§723.7 What are the collateral and
security requirements?
* * * * *

(C) * * %

(1) You are a natural person credit
union that is well capitalized as defined
by § 702.102(a)(1) of this chapter or you
are a corporate credit union that
maintains a minimum capital ratio as
required by § 704.3(d) of this chapter or
a different ratio as permitted under
§ 704.3(e) of this chapter;

* * * * *

3. Revise the definitions of
“Construction or development loan”
and ‘“Net worth” in § 723.21 to read as
follows:

§723.21 Definitions.

* * * * *

Construction or development loan is a
financing arrangement for acquiring
property or rights to property, including
land or structures, with the intent to
convert it to or improve it as income-
producing property such as residential
housing for rental or sale; commercial
use; industrial use; or similar uses.
Construction or development loan also
is a financing arrangement for
renovating or otherwise developing
property, including land or structures,
already owned by the borrower or that
the borrower already has rights to, with
the intent to convert it to or improve it
as income-producing property such as
residential housing for rental or sale;
commercial use; industrial use; or

similar uses.
* * * * *

Net worth means the retained
earnings balance of the credit union at
quarter end as determined under
generally accepted accounting
principles. Retained earnings consists of
undivided earnings, regular reserves,
and any other appropriations designated
by management or regulatory
authorities. This means that only
undivided earnings and appropriations
of undivided earnings are included in
net worth. For low income-designated
credit unions, net worth also includes
secondary capital accounts that are
uninsured and subordinate to all other
claims, including claims of creditors,
shareholders and the NCUSIF. For any
credit union, net worth does not include
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the allowance for loan and lease losses
account.

[FR Doc. 05-7835 Filed 4-19-05; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-020]
RIN 1625-AA09

Drawbridge Operation Regulations;
Dorchester Bay, MA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily change the drawbridge
operating regulations governing the
operation of the William T. Morrisey
Boulevard Bridge, at mile 0.0, across
Dorchester Bay at Boston,
Massachusetts. This change to the
drawbridge operation regulations would
allow the bridge to remain in the closed
position from November 1, 2005
through May 10, 2006. This action is
necessary to facilitate necessary
maintenance at the bridge.

DATES: Comments must reach the Coast
Guard on or before June 20, 2005.

ADDRESSES: You may mail comments to
Commander (obr), First Coast Guard
District Bridge Branch, 408 Atlantic
Avenue, Boston, Massachusetts 02110,
or deliver them to the same address
between 7 a.m. and 3 p.m., Monday

through Friday, except Federal holidays.

The telephone number is (617) 223—
8364. The First Coast Guard District,
Bridge Branch, maintains the public
docket for this rulemaking. Comments
and material received from the public,
as well as documents indicated in this
preamble as being available in the
docket, will become part of this docket
and will be available for inspection or
copying at the First Coast Guard
District, Bridge Branch, 7 a.m. to 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
John McDonald, Project Officer, First
Coast Guard District, (617) 223—8364.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do
so, please include your name and
address, identify the docket number for

this rulemaking (CGD01-05-020),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the First
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The William T. Morrisey Boulevard
Bridge, at mile 0.0 across Dorchester
Bay, has a vertical clearance of 12 feet
at mean high water and 22 feet at mean
low water. The existing regulations at 33
CFR 117.597 require the draw to open
on signal from April 16 through October
14, except that the draw need not open
for vessel traffic from 7:30 a.m. to 9 a.m.
and from 4:30 p.m. to 6 p.m. except on
Saturdays, Sundays, or holidays
observed in the locality. From October
15 through April 15, the draw shall
open on signal if at least twenty-four
hours notice is given.

The bridge owner, the Department of
Conservation and Recreation (DCR),
asked the Coast Guard to temporarily
change the drawbridge operation
regulations to allow the bridge to remain
in the closed position from November 1,
2005 through May 10, 20086, to facilitate
electrical rehabilitation construction at

the bridge.

Discussion of Proposed Rule

This proposed change would suspend
the existing drawbridge operation
regulations, listed at 33 CFR 117.597,
and add a temporary regulation that
allows the bridge to remain in the
closed position from November 1, 2005
through May 10, 20086, to facilitate
electrical rehabilitation construction at
the bridge.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,

Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
6(a)(3) of that Order. The Office of
Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation, under the
regulatory policies and procedures of
DHS is unnecessary.

This conclusion is based on the fact
that the only known users of the
waterway, the Dorchester Yacht Club,
will not be affected by this rule during
the time the bridge is closed.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
section 5 U.S.C. 605(b), that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

This conclusion is based on the fact
that the only known users of the
waterway, the Dorchester Yacht Club,
will not be affected by this rule during
the time the bridge is closed.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact us in writing
at, Commander (obr), First Coast Guard
District, Bridge Branch, 408 Atlantic
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Avenue, Boston, MA 02110-3350. The
telephone number is (617) 223—-8364.
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under E.O.
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order

13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This proposed rule
does not use technical standards.
Therefore, we did not consider the use
of voluntary consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environment
documentation because it has been
determined that the promulgation of

operating regulations or procedures for
drawbridges are categorically excluded.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued

under the authority of Pub. L. 102-587, 106
Stat. 5039.

§117.597 [Suspended]
2. From November 1, 2005 through
May 10, 2006, § 117.597 is suspended.
3. From November 1, 2005 through
May 10, 2006, § 117.T602 is temporarily
added to read as follows:

§117.T602 Dorchester Bay.

The draw of the William T. Morrisey
Boulevard Bridge, mile 0.0, at Boston,
need not open for the passage of vessel
traffic from November 1, 2005 through
May 10, 20086.

Dated: April 11, 2005.

David P. Peskoske,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 05-7893 Filed 4-19-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD01-05-034]
RIN 1625-AA09

Drawbridge Operation Regulations;
Kennebec River, ME

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily change the drawbridge
operating regulations governing the
operation of the Carlton Bridge, mile
14.0, across the Kennebec River between
Bath and Woolwich, Maine. This
proposed rule would allow the bridge to
open on signal every three hours at 6
am., 9 am. 12 p.m., 3 p.m., and 6 p.m.,
Monday through Saturday, from July 5
through December 17, 2005, and again
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from April 1 through June 30, 2006, to
facilitate rehabilitation construction at
the bridge. This rule also would allow
five three-day bridge closures in
September and October of 2005. Vessels
that can pass under the bridge without
a bridge opening may do so at all times.
DATES: Comments and related material
must reach the Coast Guard on or before
May 20, 2005.

ADDRESSES: You may mail comments
and related material to Commander
(obr), First Coast Guard District Bridge
Branch, 408 Atlantic Avenue, Boston,
Massachusetts, 02110, or deliver them
to the same address between 6:30 a.m.
and 3 p.m., Monday through Friday,
except, Federal holidays. The telephone
number is (617) 223—-8364. The First
Coast Guard District, Bridge Branch,
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
the First Coast Guard District, Bridge
Branch, 7 a.m. to 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: John
McDonald, Project Officer, First Coast
Guard District, (617) 223—8364.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments or related material. If you do
so, please include your name and
address, identify the docket number for
this rulemaking (CGD01-05-034),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8% by 11 inches,
suitable for copying. If you would like
to know if they reached us, please
enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to the First
Coast Guard District, Bridge Branch, at
the address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background

The Carlton Bridge has a vertical
clearance of 10 feet at mean high water
and 16 feet at mean low water in the
closed position. The existing
drawbridge operation regulations are
listed at 33 CFR 117.525.

The owner of the bridge, Maine
Department of Transportation (MDOT),
requested a temporary change to the
drawbridge operation regulations to
allow the bridge to open on signal every
three hours at 6 a.m., 9 a.m., 12 p.m.,

3 p.m., and 6 p.m., only, Monday
through Saturday, from July 5 through
December 17, 2005, and again from
April 1 through June 30, 2006, to
facilitate rehabilitation construction at
the bridge.

From 6 p.m. through 6 a.m. the draw
would open on signal after at least a
two-hour notice is given by calling the
number posted at the bridge.

The bridge would open on signal for
Labor Day weekend, Friday, September
2, 2005 through Monday, September 5,
2005, from 8 a.m. to 5 p.m., and from
5 p.m. through 8 a.m., the draw would
open after a two-hour notice is given by
calling the number posted at the bridge.

From December 18, 2005 through
March 31, 2006, the bridge would
operate in accordance with its normal
winter schedule.

In addition, this proposed rule would
allow five three-day bridge closures as
follows: September 7 through
September 9; September 20 through
September 22; October 4 through
October 6; October 18 through October
20; and November 1 through November
3, 2005.

Discussion of Proposal

This proposed change would suspend
§117.525(a) and temporarily add a new
paragraph (c).

Under the new paragraph the Carlton
Bridge would open on signal every three
hours at 6 a.m., 9 a.m., 12 p.m., 3 p.m.,
and 6 p.m., only, Monday through
Saturday, from July 5 through December
17, 2005, and again from April 1
through June 30, 2006. From 6 p.m.
through 6 a.m. the draw shall open on
signal after at least a two-hour notice is
given by calling the number posted at
the bridge.

The bridge would open on signal for
Labor Day weekend, Friday, September
2, 2005 through Monday, September 5,
2005, from 8 a.m. to 5 p.m. and from 5
p.m. through 8 a.m. the draw would
open after a two-hour notice is given by
calling the number posted at the bridge.

From December 18, 2005 through
March 31, 2006, the bridge would
operate in accordance with its existing

winter schedule, which has been in
effect since 2001.

In addition, the draw would also be
allowed to remain closed for five three-
day closures as follows: September 7
through September 9; September 20
through September 22; October 4
through October 6; October 18 through
October 20; and November 1 through
November 3, 2005.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
6(a)(3) of that Order. The Office of
Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation, under the
regulatory policies and procedures of
DHS, is unnecessary.

This conclusion is based on the fact
that the bridge will continue to open on
signal for all vessel traffic at three-hour
intervals from 6 a.m. to 6 p.m.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under
section 5 U.S.C. 605(b), that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.

This conclusion is based on the fact
that the bridge will continue to open on
signal for all vessel traffic at three-hour
intervals from 6 a.m. to 6 p.m.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Collection of Information

This proposed rule would call for no
new collection of information under the
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Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under E.O.
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This proposed rule
does not use technical standards.
Therefore, we did not consider the use
of voluntary consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environment
documentation because it has been
determined that the promulgation of
operating regulations or procedures for
drawbridges are categorically excluded.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From July 5, 2005 through June 30,
2006, § 117.525(a) is suspended and a
new paragraph (c) is added to read as
follows:

§117.525 Kennebec River

* * * * *

(c) (1) The Carlton Bridge, mile 14.0,
shall open on signal at 6 a.m., 9 a.m.,
12 p.m., 3 p.m., and 6 p.m., Monday
through Saturday, from July 5, 2005
through December 17, 2005, and from
April 1, 2006 through June 30, 2006.
From 6 p.m. through 6 a.m. the draw
shall open on signal after at least a two-
hour notice is given by calling the
number posted at the bridge.

(2) The draw shall open on signal on
Labor Day weekend, Friday, September
2, 2005 through Monday, September 5,
2005, from 8 a.m. to 5 p.m., and from
5 p.m. through 8 a.m., the draw shall
open after a two-hour notice is given by
calling the number posted at the bridge.

(3) From December 18, 2005 through
March 31, 2006, the bridge shall open
on signal, except that, from 5 p.m. to 8
a.m., the draw shall open on signal after
a twenty-four hour notice is given and
from 8 a.m. to 5 p.m., on Saturday and
Sunday, after an eight-hour notice is
given by calling the number posted at
the bridge.

(4) The draw of the Carlton Bridge
may remain in the closed position for
five three-day closure periods as
follows: September 7 through
September 9; September 20 through
September 22; October 4 through
October 6; October 18 through October
20; and November 1 through November
3, 2005.

Dated: April 7, 2005.
John L. Grenier,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.
[FR Doc. 05-7892 Filed 4-19-05; 8:45 am]

BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD01-05-025]

RIN 1625-AA87

Security Zone; New York Marine

Inspection Zone and Captain of the
Port Zone, New York Harbor

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish temporary security zones in
portions of the waters around Stapleton
Homeport Pier in Upper New York Bay,
as well as the New York City Passenger
Ship Terminal and Intrepid Museum in
the Hudson River and around each
participating Fleet Week vessel. This
action is necessary to safeguard Naval
vessels, Coast Guard vessels, and critical
port infrastructure from sabotage,
subversive act, or other threats. This
rule does not apply to any vessel
engaged in the enforcement of these
security zones, other law enforcement,
port security, or search and rescue
activity. This rule would prohibit entry
into or movement within these security
zones without authorization from the
Captain of the Port of New York.

DATES: Comments and related material
must reach the Coast Guard on or before
May 16, 2005.

ADDRESSES: You may mail comments
and related material to Lieutenant
Junior Grade Scott White, Coast Guard
Activities New York Waterways
Management Division, 212 Coast Guard
Drive, room 310, Staten Island, NY
10301. Coast Guard Activities New York
Waterways Management Division
maintains the public docket for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Coast Guard Activities New York
Waterways Management Division
between 8 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Scott White,
Waterways Management Division, Coast
Guard Activities New York at (718) 354—
4228.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting

comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD01-05-025],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than8%2 by 11 inches,
suitable for copying. If you would like
to know that your submission reached
us, please enclose a stamped, self-
addressed postcard or envelope. We will
consider all comments and material
received during the comment period.
We may change this proposed rule in
view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Coast Guard
Activities New York at the address
under ADDRESSES explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a separate notice in the
Federal Register.

Background and Purpose

Following the terrorist attacks in New
York on September 11, 2001, the Ports
of New York and New Jersey have been
in a heightened state of threat awareness
and port security readiness. Highly
publicized events that occur in
concentrated areas within the greater
New York Metropolitan region have
resulted in the elevation of Maritime
Security (MARSEC) conditions and an
increase in port security measures to
abate credible and potential threats
against the maritime community and
public at large.

Fleet Week 2005 will bring a large
composition of U.S. and foreign military
vessels to the Port of New York for the
purpose of promoting military and naval
heritage. The event allows for public
access to these vessels as they are
moored at the port facilities of the New
York City Passenger Ship Terminal,
Intrepid Museum, and Stapleton
Homeport Pier. Such a high profile
event with large a large number of
people could present a potential target
for terrorist or subversive actions.

The establishment of these security
zones is necessary to protect
participating vessels, regional
infrastructure, and the public from
waterborne attack and subversive
activity.

Discussion of Proposed Rule

The Coast Guard is proposing the
establishment of the following

temporary security zones: all waters of
Upper New York Bay within
approximately 400 yards of the
Stapleton Homeport Pier in Staten
Island, NY; all waters of the Hudson
River within approximately 400 yards of
Piers 86, 88, 90, and 92 at the New York
City Passenger Ship Terminal and
Intrepid Museum, in Manhattan, NY;
and a moving security zone in all waters
of the Port of New York/New Jersey
within a 500-yard radius of each
participating vessel in the 2005 Fleet
Week Parade of Ships between Ambrose
Light (LLNR 720) and the George
Washington Bridge (river mile 11.0) on
the Hudson River. Additionally, these
temporary moving security zones would
be effective during any time that a
participating Fleet Week 2005 vessel is
underway, including, but not limited to,
outbound transits, shifting of mooring or
anchorage locations, and special
dignitary voyages.

Hence, with this proposed rule, no
vessel or person would be allowed
within 500 yards of any Fleet Week
2005 participating vessel unless
authorized by the Captain of the Port or
the designated on-scene-patrol
personnel. These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard.

The Captain of the Port would also
authorize other Federal, State, or local
law enforcement vessels to enter the
security zones that would be established
by this rule. The Captain of the Port will
seek the enforcement assistance of other
Federal, State, or local law enforcement
vessels to assist in ensuring the
enforcement of this rule.

Upon being hailed by the U.S. Coast
Guard or other designated on-scene
patrol personnel, Federal, State, or local
law enforcement vessel by siren, radio,
flashing light, or other means, the
operator of a vessel must proceed as
directed.

The zones described above are
necessary to protect the Naval, foreign
flagged, and Coast Guard vessels
participating in Fleet Week 2005, the
Stapleton Homeport Pier, the New York
City Passenger Ship Terminal; the
Intrepid Museum, others in the
maritime community, and the
surrounding communities from
subversive or terrorist attack against the
vessels and piers that could potentially
cause serious negative impact to vessels,
the port, or the environment and result
in numerous casualties.

This proposed rule would not create
a security zone around vessels engaged
in the enforcement of these security
zones, other law enforcement, port
security, or search and rescue activity.
The Captain of the Port does not expect
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this rule to interfere with the transit of
any vessels through the waterways
adjacent to each facility.

No person or vessel may enter or
remain in a prescribed security zone at
any time without the permission of the
Captain of the Port, New York. Each
person or vessel in a security zone must
obey any direction or order of the
Captain of the Port. The Captain of the
Port may take possession and control of
any vessel in a security zone and/or
remove any person, vessel, article or
thing from a security zone.

Any violation of any security zone
(established herein) is punishable by,
among others, civil penalties where
each day of a continuing violation is a
separate violation, criminal penalties, in
rem liability against the offending
vessel, and license sanctions. This
regulation is established under the
authority contained in 50 U.S.C. 191, 33
U.S.C. 1223, 1225 and 1226.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This conclusion is
based on the fact that the zones are
temporary in nature; the zones implicate
relatively small portions of the
waterway; and vessels will be able to
transit around the security zones at all
times or after a limited wait while the
parade passes their location.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small

entities. This rule will affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of Upper New
York Bay and the Hudson River in
which entry will be prohibited by these
security zones.

These security zones will not have a
significant economic impact on a
substantial number of small entities for
the following reasons: The zones are
temporary in nature; the zones implicate
relatively small portions of the
waterways; and vessels will be able to
transit around the security zones at all
times or after waiting for a limited
duration while the parade column
passes their location.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
Lieutenant Junior Grade Scott White,
Waterways Management Division, Coast
Guard Activities New York at (718) 354—
4228. The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
We invite your comments on how this
proposed rule might impact tribal
governments, even if that impact may
not constitute a “tribal implication”
under the Order.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
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it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-4370f), and
have made a preliminary determination
that there are no factors in this case that
would limit the use of a categorical
exclusion under section 2.B.2 of the
Instruction. Therefore, we believe that
this rule should be categorically
excluded, under figure 2—1, paragraph
(34)(g), of the Instruction, from further
environmental documentation. A
preliminary “Environmental Analysis
Check List” is available in the docket
where indicated under ADDRESSES.
Comments on this section will be
considered before we make the final
decision on whether the rule should be
categorically excluded from further
environmental review.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04-1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2. From 8 a.m., May 25, 2005, to 8
p-m. June 1, 2005, add temporary
§165.T01-053 to read as follows:

§165.T01-053 Security Zones; New York
Marine Inspection Zone and Captain of the
Port Zone.

(a) Location. The following waters
within the New York Marine Inspection
Zone and Captain of the Port Zone are
security zones:

(1) Stapleton Homeport Pier, Upper
New York Bay, Staten Island, NY. All
waters of Upper New York Bay within
approximately 400 yards of the
Stapleton Homeport Pier bound by the
following approximate positions:
40°38°00.6” N, 074°04’22.3” W, thence to
40°37'51.1” N, 074°03’46.5” W, thence to
40°37°27.5” N, 074°03'54.5” W, thence to
40°37’33.7” N, 074°04’20.8” W, (NAD
1983) thence along the shoreline to the
point of origin.

(2) New York City Passenger Ship
Terminal and Intrepid Museum, Hudson
River, Manhattan, NY. All waters of the
Hudson River within approximately 400
yards of Piers 86, 88, 90, and 92 bound
by the following points: from the
northeast corner of Pier 81 where it
intersects the seawall, thence to
approximate position 40°45’51.3” N,
074°00’30.2” W, thence to 40°46'27.7” N,
074°00°04.9” W, thence to the southeast
corner of Pier 97 where it intersects the
seawall.

(3) 2005 Fleet Week Parade of Ships
and Navigational Periods, Port of New
York/New Jersey. All waters of the Port
of New York/New Jersey within a 500-
yard radius of each vessel participating
in 2005 Fleet Week events while
underway between Ambrose Light
(LLNR 720) and the George Washington
Bridge (river mile 11.0) on the Hudson
River.

(b) Enforcement period. This section
will be enforced from 8 a.m. on
Wednesday, May 25, 2005, until 8 p.m.
on Wednesday, June 1, 2005.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.33
apply.

(2) No vessel or person is allowed
within 500 yards of a vessel protected
by the security zone described in
Paragraph (a)(3), unless authorized by
the Captain of the Port or the designated
on-scene-patrol personnel.

(3) All persons and vessels must
comply with the instructions of the
Coast Guard Captain of the Port or the
designated on-scene-patrol personnel.
These personnel comprise
commissioned, warrant, and petty
officers of the Coast Guard, as well as all
uniformed Federal, State, and local law
enforcement personnel assisting with
event patrol. Upon being hailed by a
U.S. Coast Guard or other Federal, State,
or local law enforcement vessel by siren,
radio, flashing light, or other means, the
operator of a vessel must proceed as
directed.

Dated: April 5, 2005.
Glenn A. Wiltshire,

Captain, U.S. Coast Guard, Captain of the
Port, New York.

[FR Doc. 05-7902 Filed 4-19-05; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[RO4-OAR-2005-GA-0002; RO4-OAR-
2005-GA-0003; FRL-7901-4]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Georgia, Redesignation of
Atlanta 1-Hour Severe Ozone
Nonattainment Area to Attainment for
Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On February 1, 2005, the State
of Georgia, through the Georgia
Environmental Protection Division
(EPD), submitted; a request to
redesignate the 1-hour ozone National
Ambient Air Quality Standard (NAAQS)
nonattainment area of Atlanta, Georgia,
to attainment; and a request for EPA
approval of a Georgia State
Implementation Plan (SIP) revision
containing a 10-year maintenance plan
for the 13-county Atlanta area,
including new motor vehicle emission
budgets (MVEBs) for the year 2015. In
addition, Georgia has requested that
EPA make a determination that certain
Clean Air Act (CAA or Act) SIP
submittal requirements related to
attainment demonstrations and
reasonable further progress are not
applicable requirements for the
purposes of this redesignation request
because the Atlanta area has attained
the 1-hour ozone NAAQS based on
ambient air monitoring data for the 3-
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year period including the years 2002,
2003, and 2004.

EPA is proposing to determine that
the Atlanta area has attained the 1-hour
ozone NAAQS. This proposal is based
on three years of complete, quality-
assured ambient air quality monitoring
data for 2002 through 2004 ozone
seasons. On the basis of this proposal,
EPA is also proposing to determine that
certain attainment demonstration and
reasonable further progress
requirements along with other related
requirements of part D of Title I of the
CAA are not applicable to the Atlanta
area.

EPA is also proposing approval of
both the 1-hour ozone redesignation
request and the 10-year maintenance
plan SIP revision, including the new
2015 MVEBs. EPA’s proposed approval
of the 1-hour ozone redesignation
request is based on its determination
that the Atlanta area has met the five
criteria for redesignation to attainment
specified in the CAA, including a
demonstration that the Atlanta area has
attained the 1-hour ozone NAAQS. EPA
is proposing approval of the 10-year
maintenance plan SIP revision,
including the new 2015 MVEBs,
because EPA has determined that the
plan complies with the requirements of
Section 175A of the Act.

Finally, in this proposed rulemaking,
EPA is providing information on the
status of its transportation conformity
adequacy determination for new motor
vehicle emission budgets (MVEB) for
the year 2015 that are contained
Georgia’s the 10-year 1-hour ozone
maintenance plan SIP submittal for the
Atlanta area.

DATES: Written comments must be
received on or before May 20, 2005.

ADDRESSES: Submit your comments,
identified by Regional Material in
EDocket (RME) ID No. RO4-OAR-2005—
GA-0002; RO4-OAR-2005-GA—-0003,
by one of the following methods:

1. Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

2. Agency Website: http://
docket.epa.gov/rmepub/ RME, EPA’s
electronic public docket and comment
system, is EPA’s preferred method for
receiving comments. Once in the
system, select “quick search,” then key
in the appropriate RME Docket
identification number. Follow the on-
line instructions for submitting
comments.

3. E-mail: martin.scott@epa.gov.

4. Fax: 404-562—-9019.

5. Mail: “RO4-0OAR-2005-GA-0002;
RO4-0OAR-2005-GA-0003"’, Regulatory

Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960.

6. Hand Delivery or Courier. Deliver
your comments to: Scott M. Martin,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division 12th floor,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
RME ID No. RO4-0OAR-2005-GA—0002;
RO4-0AR-2005-GA—-0003. EPA’s
policy is that all comments received
will be included in the public docket
without change and may be made
available online at http://
docket.epa.gov/rmepub/, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through RME, regulations.gov,
or e-mail. The EPA RME website and
the federal regulations.gov website are
“anonymous access’’ systems, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through RME or
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the public docket and made
available on the Internet. If you submit
an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the
electronic docket are listed in the RME
index at http://docket.epa.gov/rmepub/.
Although listed in the index, some
information is not publicly available,
i.e., GBI or other information whose
disclosure is restricted by statute.

Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in RME or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Scott M. Martin, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street, SW.,
Atlanta, Georgia 30303—8960. The
telephone number is (404) 562—9036.
Mr. Martin can also be reached via
electronic mail at martin.scott@epa.gov.
SUPPLEMENTARY INFORMATION: The use of
“we,” “us,” or “our” in this document
refers to EPA.
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I. What Action Is EPA Taking?

Today, EPA is proposing four actions
and providing status information on a
fifth matter. First, EPA is proposing to
determine that the Atlanta area has
attained the 1-hour ozone standard
NAAQS based on air quality monitoring
data for the 2003 through 2004 ozone
season. Second, EPA is proposing to
determine that certain CAA SIP
submittal requirements related to
attainment demonstrations and
reasonable further progress are not
applicable to the Atlanta area because
the area is attaining the 1-hour ozone
standard. If an area has in fact attained
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the 1-hour ozone standard, the stated
purpose of CAA SIP submissions
relating to attainment demonstrations
and reasonable further progress (i.e. to
ensure timely attainment of the 1-hour
ozone standard) has already been
fulfilled and there is no need for an area
to make further submissions containing
additional measures to achieve
attainment. Third, EPA is proposing to
approve a change in the legal
designation of the Atlanta area from
nonattainment to attainment for the 1-
hour ozone NAAQS. The current
Atlanta 1-hour ozone nonattainment
area consists of the following counties:
Cherokee, Clayton, Cobb, Coweta,
DeKalb, Douglas, Fayette, Forsyth,
Fulton, Gwinnett, Henry, Paulding and
Rockdale (Atlanta area). Fourth, EPA is
proposing to approve Georgia’s
maintenance plan SIP revision for the
Atlanta area. The maintenance plan is
designed to keep the Atlanta area in
attainment for the 1-hour ozone
standard for the next 10 years.

Fifth, in support of the transportation
conformity process, EPA is providing
information on the status of its
transportation conformity adequacy
determination for new motor vehicle
emission budgets (MVEB) for the year
2015 that are contained Georgia’s the
10-year 1-hour ozone maintenance plan
SIP submittal for the Atlanta area.

II. What Is the Background for This
Action?

Under section 107(d)(1)(C) of the
CAA, each ozone area designated
nonattainment for the 1-hour ozone
NAAQS prior to enactment of the 1990
CAA amendments, such as the Atlanta
area, was designated nonattainment by
operation of law upon enactment of the
1990 amendments. Under section 181(a)
of the Act, each ozone area designated
nonattainment under section 107(d) was
also classified by operation of law as
“marginal,” “moderate,” “serious,”
“severe,” or ‘“‘extreme,” depending on
the severity of the area’s air quality
problem. These nonattainment
designations and classifications were
codified in 40 CFR Part 81 (see 56 FR
56694, November 6, 1991). The design
value for an area, which characterizes
the severity of the air quality problem,
is represented by the highest design
value at any of the individual ozone
monitoring sites in the area (i.e., the
highest of the fourth highest 1-hour
daily maximums in a given three-year
period with complete monitoring data).
Table 1 in section 181(a) provides the
design value ranges for each
nonattainment classification. Ozone
nonattainment areas with design values
between 0.160 parts per million (ppm)

and 0.180 ppm for the three year period
1987-1989 were classified as serious.
The Atlanta area design value was 0.162
ppm and thus the area was classified as
serious.

Under section 182(c) of the CAA,
states containing areas that were
classified as serious nonattainment were
required to submit SIPs to provide for
certain controls, to show progress
toward attainment, and to provide for
attainment of the ozone NAAQS as
expeditiously as practicable but no later
than November 15, 1999.

Because Atlanta failed to attain the 1-
hour ozone NAAQS by November 15,
1999, EPA issued a final rulemaking
action in the September 26, 2003,
Federal Register (68 FR 55469)
determining that, by operation of law,
the Atlanta area was being reclassified
as a severe ozone nonattainment area
effective January 1, 2004. In addition to
having been required to submit SIP
revisions meeting requirements for
marginal, moderate, and serious ozone
nonattainment areas, Georgia was
required to submit plans meeting the
additional requirements for areas
classified as severe as required in
section 182(d) of the Act.

Under EPA regulations at 40 CFR Part
50, the 1-hour ozone standard is
attained when the expected number of
days per calendar year with maximum
hourly average ozone concentrations
above 0.12 ppm or higher is equal to or
less than 1, as determined in Appendix
H of Part 50. Under Appendix H, the
basic method is to record the number of
exceedances of the standard monitored
at each site in an area for each calendar
year and then average the past three
calendar years to determine if this
average is less than or equal to one. In
other words, an area has attained the 1-
hour ozone NAAQS if there are three or
fewer exceedances recorded over a
three-year period at each of the
monitoring sites within the area. If there
are more than three exceedances over a
three-year period at any of the
monitoring sites, the area has not
attained the standard. Based on ambient
ozone season air quality data for the
years 2002, 2003, and 2004, the Atlanta
area has attained 1-hour ozone NAAQS.
(See Table 1 below).

III. Why Is EPA Taking This Action and
What Are the Criteria for
Redesignation?

Section 107(d)(3)(D) of the CAA
allows a Governor, or the Governor’s
designee, to initiate the redesignation
process for an area to apply for
attainment status. On February 1, 2005,
the Georgia Environmental Protection
Division (EPD) submitted a final

maintenance plan for the Atlanta 1-hour
ozone nonattainment area and a request
for redesignation to attainment for the 1-
hour ozone NAAQS.

Nonattainment areas may be
redesignated to attainment status if
certain CAA criteria for redesignation
are met. The 1990 CAA Amendments
revised section 107(d)(3)(E) to provide
five specific requirements that an area
must meet in order to be redesignated
from nonattainment to attainment: (1)
The area has attained the applicable
NAAQS; (2) the area has a fully
approved SIP under section 110(k) of
the CAA; (3) the air quality
improvement is due to permanent and
enforceable reductions in emissions
resulting from implementation of the
SIP and applicable Federal air pollution
control regulations and other permanent
and enforceable reductions, (4) the area
has a fully approved maintenance plan
pursuant to section 175A of the CAA;
and (5) the area has met all applicable
requirements under section 110 and part
D of the CAA. As detailed below, EPA
is proposing to determine that the
Atlanta area has attained the 1-hour
ozone standard and has fully met the
requirements for redesignation found at
section 107(d)(3)(E) of the CAA for
redesignation of an area from
nonattainment to attainment. The EPA
believes that Georgia has demonstrated
that the Atlanta area has attained, and
that the criteria for redesignation have
been met.

EPA provided guidance on
redesignation in the General Preamble
for the Implementation of Title I of the
CAA Amendments of 1990, on April 16,
1992 (57 FR 13498), and supplemented
this guidance on processing
redesignation requests in the following
documents:

e State Implementation Plans:
General Preamble for the
Implementation of Title I of the CAA
Amendments of 1990 (57 FR 13498),
April 16, 1992 (General Preamble);

e “Maintenance Plans for
Redesignation of Ozone and Carbon
Monoxide Nonattainment Areas,”
Memorandum from G.T. Helms, Chief,
Ozone/Carbon Monoxide Programs
Branch, April 30, 1992;

e “Contingency Measures for Ozone
and Carbon Monoxide (CO)
Redesignations,” Memorandum from
G.T. Helms, Chief, Ozone and Carbon
Monoxide Programs Branch, June 1,
1992;

e “Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division, September 4,
1992;
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e “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (ACT) Deadlines,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, October 28, 1992;

e “Technical Support Documents
(TSD’s) for Redesignation Ozone and
Carbon Monoxide (CO) Nonattainment
Areas,” Memorandum from G.T. Helms,
Chief, Ozone/Carbon Monoxide
Programs Branch, August 17, 1993;

e “State Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) On or After
November 15, 1992,” Memorandum
from Michael H. Shapiro, Acting
Assistant Administrator for Air and
Radiation, September 17, 1993;

e “Part D New Source Review (part D
NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994;
and

e “Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,”
Memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, May 10, 1995.

IV. What Is EPA’s Evaluation of the
Redesignation Request?

EPA is proposing to determine that
the Atlanta area has attained the 1-hour
ozone NAAQS and, because of that
determination, that certain attainment
demonstration and reasonable further
progress requirements along with other
related requirements of part D of Title
I of the CAA are not applicable to the
Atlanta area. EPA is also proposing
approval of both the 1-hour ozone
redesignation request and the 10-year
maintenance plan SIP revision,
including the new 2015 MVEBs. EPA’s
proposed approval of the 1-hour ozone
redesignation request is based on its
determination that the Atlanta area has
met the five criteria for redesignation to
attainment specified in the CAA,
including a demonstration that the
Atlanta area has attained the 1-hour
ozone NAAQS. EPA is proposing
approval of the 10-year maintenance
plan SIP revision, including the new
2015 MVEBs, because EPA has
determined that the plan complies with
the requirements of Section 175A of the
Act. EPA is proposing to redesignate the
Atlanta nonattainment area to
attainment status for the 1-hour ozone
NAAQS because all five redesignation
criteria have been met. The basis for
EPA’s proposed actions is as follows:

(1). Criteria (1): Atlanta Has Attained
the 1-Hour Ozone NAAQS

EPA is proposing to determine that
the Atlanta area has attained the 1-hour
ozone NAAQS. For ozone, an area may
be considered attaining the 1-hour

ozone NAAQS if there are no violations,
as determined in accordance with 40
CFR 50.9 and Appendix H, based on
three complete, consecutive calendar
years of quality-assured air quality
monitoring data. A violation of the 1-
hour ozone NAAQS occurs when the
annual average number of expected
daily exceedances is equal to or greater
than 1.05 per year at a monitoring site.
A daily exceedance occurs when the
maximum hourly ozone concentration
during a given day is 0.125 parts per
million (ppm) or higher. The data must
be collected and quality-assured in
accordance with 40 CFR part 58, and
recorded in Aerometric Information
Retrieval System (AIRS). The monitors
should have remained at the same
location for the duration of the
monitoring period required for
demonstrating attainment.

The GAEPD submitted ozone
monitoring data for the April through
October ozone season from 2002 to
2004. This data has been quality assured
and is recorded in AIRS. For the 2002
to 2004 time period, the design value is
0.123 ppm. The average annual number
of expected exceedances is 1.0, or less,
at each monitor for that same time
period. The GAEPD’s request is based
on an analysis of quality-assured ozone
air quality data which is relevant to the
redesignation request. The request is
based on ambient air ozone monitoring
data collected for three consecutive
ozone monitoring seasons from 2002
through 2004. The exceedances are
summarized in the following table:

TABLE 1.—EXPECTED AND ACTUAL NUMBER OF EXCEEDANCES

Exceedances Exfpeoteddnumber
. of exceedances 3-year
Site name 2002 2003 2004 average
2002 2003 2004

Confederate AVE .........cccooeiriiiiiiiiieiecee e 1 1 1 1 1 1 1.00
Conyers 2 0 0 2 0 0 0.67
Douglasville ..........ccciiiiiiiiiii e 1 0 0 1 0 0 0.33
Fayetteville ........oo e 1 0 0 1 0 0 0.33
Gwinnett TECh ..o 0 1 0 0 1 0 0.33
KENNESAW ...t 1 0 0 1 0 0 0.33
MCDONOUGN ...t 2 0 0 2 0 0 0.67
NEWNAN .....ooiiiii 0 0 0 0 0 0 0.00
South DeKalb ........ccoooiiiiiiii e 2 0 1 2 0 1 1.00
TUCKET e 1 1 1 1 1 1 1.00
YOTKVIIE i 2 0 0 2 0 0 0.67

In addition, GAEPD has committed to
continue monitoring in these areas in
accordance with 40 CFR part 58. In
summary, EPA agrees that the data
submitted by Georgia provides an
adequate demonstration that the Atlanta
area has attained the 1-hour ozone
NAAQS.

(2). Criteria (2) and (5): The Area Has
a Fully Approved SIP Under Section
110(k); and the Area Meets All
Applicable Requirements Under Section
110 and Part D of the CAA.

In order to analyze whether the
Atlanta area meets these criteria, it is
necessary to discuss what requirements
are applicable to the Atlanta area, and

for the applicable SIP requirements, the
extent to which they are fully approved
under section 110(k) of the CAA.

Applicable Requirements

1. General SIP requirements: Section
110(a)(2) of the CAA delineates the
general requirements for a SIP, which
include enforceable emission
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limitations and other control measures,
means, or techniques, provisions for the
establishment and operation of
appropriate devices necessary to collect
data on ambient air quality, and
programs to enforce the limitations.
These requirements are discussed in the
following EPA documents: ‘“Procedures
for Processing Requests to Redesignate
Areas to Attainment,” John Calcagni,
Director, Air Quality Management
Division, September 4, 1992; “State
Implementation Plan (SIP) Actions
Submitted in Response to Clean Air Act
(CAA) Deadlines,” John Calcagni,
Director, Air Quality Management
Division, October 28, 1992; and ‘““State
Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) on or after
November 15, 1992,” Michael H.
Shapiro, Acting Assistant
Administrator, September 17, 1993.

EPA has analyzed the Georgia SIP and
determined that it is consistent with the
requirements of CAA section 110(a)(2).
Title 40 CFR 52.570 subpart L contains
the historical record of the Georgia SIP.
The SIP contains enforceable emission
limitations; requires monitoring,
compiling, and analyzing ambient air
quality data; requires preconstruction
review of new major stationary sources
and major modifications to existing
ones; provides for adequate funding,
staff, and associated resources necessary
to implement its requirements; and
requires stationary source emissions
monitoring and reporting.

2. Part D: General Provisions for
Nonattainment Areas:

Before an area may be redesignated to
attainment, it must have fulfilled the
applicable requirements of part D.
Under part D of title I of the CAA, an
area’s ozone classification determines
the requirements to which it is subject.
Subpart 1 of part D specifies the basic
requirements applicable to all
nonattainment areas. Subpart 2 of part
D establishes additional requirements
for nonattainment areas classified under
Table 1 of section 181(a) of the CAA. As
described in the General Preamble for
Implementation of title I of the CAA,
specific requirements of subpart 2 may
override or modify subpart 1’s general
provisions (57 FR 13501, April 16,
1992). Therefore, in order to be
redesignated, the State must meet the
applicable requirements of subpart 1 of
part D—specifically section 172(c), as
well as the applicable requirements of
subpart 2 of part D (section 182).

Section 172(c). A thorough discussion
of the requirements contained in section

172(c) may be found in the General
Preamble for Implementation of title I
(57 FR 13498, April 16, 1992). Section
172(c) requires Georgia to adopt
reasonable further progress plans,
emission inventories, and establish a
permit program for the construction of
new and modified sources. The
discussion below regarding section
182(a)(1) and section 182(d)(1)(A)
describes how Georgia satisfies the
requirements for emission inventories
and rate-of-progress plans. In addition,
Georgia’s permit program was originally
approved on August 20, 1976 (41 FR
35184) and was last revised on July 11,
2002, (67 FR 45909). These general
requirements for nonattainment plans
have been met by Georgia’s adoption
and implementation, and EPA’s
approval into the Georgia SIP, of
programs and rules needed to attain the
1-hour NAAQS.

Section 182(a)(1)—This provision of
the Act provided for the submission of
a 1990 Baseline inventory. The EPA
approved Georgia’s 1990 Baseline
Emissions Inventory on April 26, 1999
(64 FR 20186), effective May 26, 1999.

Section 182(a)(2)(A)—This provision
of the Act required areas that were
designated nonattainment before the
Amendments of 1990 to correct any
deficiencies in the area’s reasonably
available control technology (RACT)
rules. Modifications to GAEPD’s case-
by-case volatile organic compound
(VOC) and nitrogen oxides (NOx) rules
were adopted by the Georgia Board of
Natural Resources on December 7, 2004,
and filed with the Georgia Secretary of
State on December 10, 2004. The EPA
intends to propose approval of these
rule revisions in a separate action. Final
action on these rule revisions will occur
on or before the date of any final action
to redesignate the Atlanta area to
attainment.

Section 182(a)(2)(B)—This provision
of the Act relates to the savings clause
for vehicle inspection and maintenance.
It requires marginal areas to adopt
vehicle inspection and maintenance
programs. The discussion below
regarding section 182(c)(3) describes
how Georgia satisfies this requirement.

Section 182(a)(2)(C)—This provision
of the Act required Georgia to adopt a
New Source Review (NSR) Permit
Program or to correct its existing
program to meet EPA guidance
requirements issued prior to 1990.
Georgia’s nonattainment NSR program
was submitted November 13, 1992, and
approved by EPA March 8, 1995, (60 FR
12688), effective May 8, 1995.

Section 182(a)(3)(A)—This provision
of the Act requires a triennial Periodic
Emissions Inventory for the

nonattainment area. The most recent
inventory for the Atlanta area was
compiled for 2002 and submitted to
EPA in June 2004, as required by the
Consolidated Emissions Reporting Rule
(CERR) which was promulgated by EPA
on June 10, 2002. The CERR
consolidates the requirements of this
portion of the Act with other general
provisions of Section 110 and continues
the triennial reporting requirement for
2002 and beyond.

Section 182(a)(3)(B)—This provision
of the Act requires sources of VOCs and
NOx in the nonattainment area to
submit annual Emissions Statements
regarding the quantity of emissions from
the previous year. Georgia’s Emissions
Statements Program was submitted on
November 13, 1992. Its approval by EPA
was published in the Federal Register
on February 2, 1996, (61 FR 3819),
effective April 2, 1996.

Section 182(b)(2)—This provision of
the Act requires RACT for each category
of VOC sources covered by a control
technique guideline (CTG). Georgia has
adopted numerous VOC controls which
can be found by referencing 40 CFR
52.570 subpart L.

Section 182(b)(4)—This provision of
the Act requires the adoption of motor
vehicle inspection and maintenance
programs. The discussion below
regarding section 182(c)(3)describes
how Georgia satisfies this requirement.

Section 182(b)(5)—This provision of
the Act requires the adoption of a
general offset requirement of at least
1.15 to 1. The discussion below
regarding section 182(d)(2) describes
how Georgia satisfies this requirement.

Section 182(b)(3)—This provision of
the Act requires Stage II refueling vapor
recovery in ozone nonattainment areas
classified as moderate or worse.
Georgia’s rule implementing the Stage II
program was submitted November 13,
1992, and approved by EPA on February
2,1996, (61 FR 3819), effective April 2,
1996.

Section 182(c)(1)—This provision of
the Act requires enhanced monitoring of
ozone and its precursors in ozone
nonattainment areas classified as
serious or worse. The Code of Federal
regulations (40 CFR Part 58) was
subsequently revised to require States to
establish Photochemical Assessment
Monitoring Stations (PAMS) as part of
their SIP monitoring networks. Georgia’s
PAMS network was approved in a
November 23, 1993, memorandum from
EPA’s Office of Air Quality Planning
and Standards.

Section 182(c)(3)—This provision of
the Act requires enhanced vehicle
inspection and maintenance (I/M) in
ozone nonattainment areas classified as
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serious or worse. Georgia’s enhanced
I/M rule was submitted to EPA on
August 9, 1999, and approved on April
19, 2002 (67 FR 19335), effective June
18, 2002.

Section 182(c)(4)—This provision of
the Act requires a clean-fuel vehicle
program in ozone nonattainment areas
classified as serious or worse. Georgia’s
clean-fueled fleets rule was submitted to
EPA on May 5, 1994, and approved on
December 21, 1995, (60 FR 66150),
effective May 22, 1994.

Section 182(c)(6)—This provision of
the Act requires a serious or worse
ozone nonattainment area to submit a de
minimis rule for its NSR program.
Georgia’s rule was submitted November
13, 1992, and approved by EPA March
8, 1995, (60 FR 12688), effective May 8,
1995.

Section 182(c)(7)—This provision of
the Act requires a special NSR rule for
sources that emit less than 100 tons per
year. Georgia’s rule was submitted
November 13, 1992, and approved by
EPA March 8, 1995, (60 FR 12688),
effective May 8, 1995.

Section 182(c)(8)—This provision of
the Act requires a special NSR rule for
sources that emit 100 or more tons per
year. Georgia’s rule was submitted
November 13, 1992, and approved by
EPA March 8, 1995, (60 FR 12688),
effective May 8, 1995.

Section 182(d)—This provision of the
Act requires that the major source
threshold be defined as 25 tons per year.
On March 15, 2005, GAEPD submitted
rule revisions addressing this
requirement. EPA intends to propose
approval for this revision in a separate
action. Final action on these revisions
will occur on or before the date of any
final action to redesignate the Atlanta
area to attainment.

Section 182(d)(1)(A)—This provision
of the Act requires severe ozone
nonattainment areas to offset growth in
emissions attributable to growth in
vehicle miles traveled (VMT); to select
and implement transportation control
measures (TCMs) necessary to comply
with the periodic emissions reduction
requirements of Sections 182(b) and (c);
and to consider TCMs specified in
Section 108(f), and implement such
TCMs as necessary to demonstrate
attainment with the ozone standard. The
first requirement was addressed in
Georgia’s Severe Area VMT SIP,
submitted June 30, 2004. EPA intends to
propose approval for this submittal in a
separate action. Final action on these
revisions will occur on or before the
date of any final action to redesignate
the Atlanta area to attainment. The
second requirement was addressed in
Georgia’s 15 percent reasonable further

progress (RFP) SIP (the 15 Percent Plan),
the last revision to which was submitted
on June 17, 1996, and approved by EPA
on April 26, 1999 (64 FR 20186),
effective May 26, 1999. That approval
also included the TCMs in the 15
Percent Plan and therefore satisfies the
second requirement. The third
requirement, the selection and
implementation of TCMs as necessary to
demonstrate attainment of the ozone
standard, is not applicable because the
Atlanta area is attaining the 1-hour
ozone NAAQS. A further discussion of
non-applicability of requirements
because of the attainment of the 1-hour
ozone standard is set forth below.

Section 182(d)(2)—This provision of
the Act requires a ratio of total emission
reductions to total increased emissions
of at least 1.3 to 1. Georgia’s VOC offset
rule, revised to address this severe
nonattainment area requirement, was
approved by the Georgia Board of
Natural Resources on April 28, 2004.
EPA intends to propose approval for
this submittal in a separate action. Final
action on these revisions will occur on
or before the date of any final action to
redesignate the Atlanta area to
attainment.

Section 182(f)—This provision of the
Act requires that plan provisions
required for major stationary sources of
VOCs shall also apply to major
stationary sources of NOx (under title I,
part D, and subpart 2) unless the
Administrator determines that net air
quality benefits are greater in the
absence of reductions of NOx from the
sources concerned. The Georgia SIP was
amended in 1992 to add the
requirements of NOx offsets for new or
modified major stationary sources in the
nonattainment area. EPA approved this
revision on March 8, 1995, (60 FR
12688), effective May 8, 1995.

Non-Applicable Requirements Due to
Attainment of 1-Hour Ozone Standard

EPA interprets the CAA’s general
nonattainment provisions of subpart 1
of part D of Title I (sections 171 and
172) and the more specific attainment
demonstration and related provisions of
subpart 2 (section 182), relating to SIP
requirements for ozone nonattainment
areas to not require the submission of
SIP revisions concerning reasonable
further progress (RFP), attainment
demonstrations, or contingency
measures for areas where the monitoring
data show that the area is attaining the
1-hour ozone standard. (See Sierra Club
v. EPA, 99 F.3d 1551 (10th Cir. 1996)).
This rationale is described in a
memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, entitled “Reasonable

Further Progress, Attainment
Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,” dated
May 10, 1995. (See also, the final
determination of attainment for St.
Louis, 68 FR 25418, May 12, 2003; the
proposed determination of attainment
for St. Louis, 68 FR 4847, 4848, January
30, 2003; the proposed determination of
attainment for Louisville, 66 FR 27483,
27486, May 17, 2001; and the proposed
determination of attainment for
Pittsburgh-Beaver Valley, 66 FR 1925,
January 10, 2001, for more recent
applications of this interpretation).

EPA believes it is reasonable to
interpret the provisions regarding RFP
and attainment demonstrations, along
with other certain related provisions,
not to require SIP submissions if an
ozone nonattainment area subject to
those requirements is monitoring
attainment of the ozone standard (i.e.,
attainment of the NAAQS demonstrated
with three consecutive years of
complete, quality-assured, air quality
monitoring data). EPA believes this
interpretation is reasonable because the
stated purpose of CAA provisions
addressing or relating to RFP and
attainment demonstrations is to ensure
attainment of the standard by the
applicable attainment date. If an area
has in fact attained the standard, the
stated purpose of the requirement will
have been fulfilled and there will be no
need for an area to make a further
submission containing additional
measures to achieve attainment. EPA
has explained at length in other actions
its rationale for the reasonableness of
this interpretation of the CAA and
incorporates those explanations by
reference. See (67 FR 49600)
(Cincinnati-Hamilton, Kentucky, July
31, 2002); (66 FR 53095) (Pittsburgh-
Beaver Valley, Pennsylvania, October
19, 2001); (65 FR 37879) (Cincinnati-
Hamilton, Ohio and Kentucky, June 19,
2000); (61 FR 20458) (Cleveland-Akron-
Lorain, Ohio, May 7, 1996); (60 FR
36723) (Salt Lake and Davis Counties,
Utah, July 18, 1995); (60 FR 37366 (July
20, 1995); (61 FR 31832-31833) (June
21, 1996) (Grand Rapids, MI). The
United States Court of Appeals for the
Tenth Circuit has upheld EPA’s
interpretation. Sierra Club v. EPA, 99
F.3d 1551 (10th Cir. 1996).

Pursuant to this interpretation, EPA’s
is proposing to determine that the
following CAA provisions are not
applicable requirements for purposes of
this redesignation request because EPA
believes the Atlanta area is currently
attaining the 1-hour ozone standard:
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Section 172(c)(2): Reasonable further
progress (all nonattainment areas). As
EPA stated in the General Preamble, no
other measures to provide for
attainment would be needed by areas
seeking redesignation to attainment
since “attainment will have been
reached.” (57 FR 13564).

Section 172(c)(9): Contingency
Measures. EPA has previously
interpreted the contingency measure
requirements of this section as no longer
being applicable once an area has
attained the standard since those
“contingency measures are directed at
ensuring RFP and attainment by the
applicable date.” (57 FR 13564).

Section 182(b)(1)(A): Reasonable
further progress (the 15 Percent Plan
-VOC reductions for moderate and
above nonattainment areas). Similar
reasoning applies to this section.
Although not an applicable
requirement, Georgia’s last revision was
submitted June 17, 1996, approved
April 26, 1999 (64 FR 20186), with an
effective date of May 26, 1999.

Section 182(c)(2)(A): Attainment
Demonstration (for serious and above
nonattainment areas). As noted above, if
an area has, in fact, monitored
attainment of the relevant NAAQS, EPA
believes there is no need for an area to
make a further submission containing
additional measures to achieve
attainment. Upon attainment, the focus
of state planning efforts shifts to the
maintenance of the NAAQS and the
development of a maintenance plan
under section 175A.

Section 182(c)(2)(B): Reasonable
further progress (for serious and above
nonattainment areas). Similar reasoning
applies to this section. Although not
applicable requirements, the 9 Percent
Plan (NOx reductions), required by

Section 182(c)(2)(B), were submitted by
Georgia on June 17, 1996, approved
March 18, 1999 (64 FR 13348), effective
April 19, 1999. In addition, the Post-
1999 Rate-of-Progress (ROP) Plan (NOx
reductions), required by Section
182(c)(2)(B), was submitted by Georgia
on December 24, 2003, approved July
19, 2004 (69 FR 42880), effective August
18, 2004.

Section 182(c)(5): Triennial
Demonstrations (for serious and above
nonattainment areas). Similar reasoning
applies to this section.

Section 182(c)(9): Contingency
Provisions (for serious and above
nonattainment areas). Similar reasoning
applies to this section.

Section 182(g): Milestones. Similar
reasoning applies to this section.

Other Non-Applicable Requirements

Section 176(c): Section 176(c) of the
CAA requires states to establish criteria
and procedures to ensure that federally
supported or funded projects, before
they are undertaken, conform to the air
quality planning goals in the SIP. The
requirement to determine conformity
applies to transportation plans,
programs and projects developed,
funded or approved under Title 23
U.S.C. of the Federal Transit Act
(“transportation conformity”), as well as
to all other Federally supported or
funded projects (‘‘general conformity”).
Section 176 further provides that state
conformity revisions must be consistent
with Federal conformity regulations that
the CAA required the EPA to
promulgate.

Since 1995, EPA has consistently
interpreted the conformity requirements
as not applying to the evaluation of
redesignation requests under section
107(d) by the Agency. The rationale for
this is based on a combination of two

TABLE 2.—STATE CONTROL STRATEGY

factors. First, the requirement to submit
SIP revisions to comply with the
conformity provisions of the CAA
continues to apply to areas after
redesignation to attainment, since such
areas would be subject to a section 175A
maintenance plan. Second, EPA’s
Federal conformity rules require the
performance of conformity analyses in
the absence of Federally approved state
rules. Therefore, because areas are
subject to the conformity requirements
regardless of whether they are
redesignated to attainment and must
implement conformity under Federal
rules if states rules are not yet approved,
EPA believes it is reasonable to view
these requirements as not applying-to
evaluations of redesignation requests by
the Agency. See, Wall v. EPA, 265 F.3d
426, 439 (6th Cir. 2001) upholding this
interpretation.

(3). Criteria (3): The Air Quality
Improvement in the Atlanta Area Is Due
to Permanent and Enforceable
Reductions in Emissions Resulting From
Implementation of the SIP and
Applicable Federal Air Pollution
Control Regulations and Other
Permanent and Enforceable Reductions.

For the following reasons, EPA has
determined that this Criteria has been
met. First, EPA approved Georgia’s SIP
control strategy for the Atlanta area,
including rules and the emission
reductions achieved as a result of those
rules that are enforceable. Second, a
number of Federal and Statewide rules
are in place which have significantly
improved the ambient air quality in
these areas. The following table is a
partial list of rules which have been
adopted, are permanent, enforceable,
and demonstrate that the improvements
in air quality in Atlanta are a result of
control measures.

State control strategy Compliance date Implemented

Requiring Stage | Vapor Recovery at Gasoline Dispensing Facilities in 13 counties | Prior to November 15, 1994 .................... Yes.
(391-3—-1-.02(2)(rr)).

Expanding VOC and NOx RACT requirements to 6 additional counties (391-3—1— | Prior to May 1, 2003 ........cccceeverrierieeennnn. Yes.
.02(2)(tt) and (yy)).

Requiring Stage Il Vapor Recovery at Gasoline Dispensing Facilities in 13 counties | Prior to November 15, 1995 ..................... Yes.
(391-3-1-.02(2)(zz)).

Lowering Automobile Windshield Washer Fluid VOC Content in 13 counties (391-3— | Prior to January 1, 1996 ..........ccccceeveenenee. Yes.
1-.02(2)(aaa)).

Lowering Reid Vapor Pressure (RVP) of gasoline sold in 45 counties (391-3—1— | Prior to June 1, 1999 .........ccccoiiiiiiinnnns Yes.
.02(2)(bbb)).

Lowering Sulfur Content of gasoline sold in 45 counties (391-3—-1-.02(2)(bbb)) ......... Prior to September 16, 2003 .................... Yes.

Limiting NOx Emissions from 5 Georgia Power Plants (Bowen, Hammond, | Prior to May 1, 2003 .........ccccccoviiiiieennenns Yes.
McDonough, Wansley, and Yates) to 0.13 Ib/MMBtu (391-3—1—.02(2)(jjj))-

Limiting NOx Emissions from 7 Georgia Power Plants (Bowen, Hammond, | Prior to May 1, 2003 .......ccccocervinvrieennenne Yes.
McDonough, Wansley, Yates, Branch and Scherer) to 0.20 Ib/MMBtu (391-3-1—
-02(2)(jii)-

Regulating NOx Emissions from Fuel-Burning Equipment in 45 counties (391-3—1— | Prior to May 1, 2000 ........ccccceeveerieriieennnn. Yes.
.02(2)(1lr)).
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TABLE 2.—STATE CONTROL STRATEGY—Continued

State control strategy Compliance date Implemented
Regulating NOx Emissions from Stationary Gas Turbines and Stationary Engines | Prior to May 1, 2003 .........cccociiniirireennnn. Yes.
used to Generate Electricity in 45 counties (391-3—1-.02(2)(mmm)).
Regulating NOx Emissions from Large Stationary Gas Turbines in 45 counties (391— | Prior to May 1, 2003 ........ccccceeviinierineennnn. Yes.
3-1-.02(2)(nnn)).
Implementing a ban on Open Burning activities during the ozone season in 45 coun- | Prior to May 1, 2001 .........cccccoeiiiiiiiinen. Yes.
ties (391-3—-1-.02(5)).
Implementation of stricter PSD permitting requirements including lower applicability | June 6, 1999 ..........ccccciriiiiiiiiiiinienceee, Yes.
thresholds and emission offset requirements in 6 additional counties (391-3—1—
.03(8)).
Improving rule effectiveness for various rules (e.g., Graphic Arts Rule (391-3—1— | June 1996 ........cccocoiiiiiiriiinieiiiee e Yes.
.02(2)(mm)) and Coil Coating Rule (391-3—1-.02(2)(v))).
Implementing an enhanced inspection and maintenance program for vehicles in 13 | October 1, 1996 .........ccocoiiiiiiiirieniieeenn. Yes.
counties (391-3—-1-20).
Limiting emissions from specific industrial sources through air quality permits (e.g., | May 1, 2003 .......cccccoiiieininiiienieeieereeene Yes.
Blue Circle Cement (Lafarge), Transcontinental Gas Pipeline, Austell Box Board).
In addition to the State adopted rules  are also implemented in the Atlanta
the following Federal control measures  area:
TABLE 3.—FEDERAL CONTROL STRATEGY
Federal control measures Compliance date Implemented
National Architectural Coatings Rule ............ccccooiiiiiiiiiii i, August 14, 1998 Yes.
National Autobody Refinishing Rule . August 14, 1998 Yes.
National Consumer Products RUIE ..............eeiiieiiiiiiiiiie e September 11, 1998 ......ccoiiiiiiiiiiieee Yes.
Federal Motor Vehicle Control Program, including National Tier 0, 1, and 2 Tailpipe | February 10, 2000 ..........cccevoeeiiierninrieennnn. Yes.
Standards.
Federal Heavy-Duty Highway Engine Standards (both sets: 2004-and-later, 2007- | October 6, 2000 .........cccocoeereeeiieereersieenene Yes.
and-later).
National Standards for New Nonroad Spark-Ignition Engines At or Below 19 kW ....... April 25, 2000 ......oveiiirieeee e Yes.
Small Non-Road Gasoline ENGINES ........cccceiiiiiiiiiiiiiiieeccee e April 25, 2000 ............ Yes.
Large Non-Road Gasoline Engines .........cccocoeeviviiieniiennieenenn. November 8, 2002 .... ... | Yes.
Federal Consumer and Commercial Products Requirements August 14, 1998 ... Yes.
Federal Non-Road Diesel Engine Phases 2 and 3 Requirements ..........cccccceervieeennnen. May 11, 2004 ... Yes.
Federal Marine Engine ReqUIrEMENtS .........cccooviiiiiiiiiiiiiecie e October 4, 1996; November 8, 2002; Feb- | Yes.
ruary 28, 2003.
Federal Locomotive ReqUIrEMENTES .........ooiiiiiiiiiiiee e e December 17, 1997 .....ccoeeiieeiiieeeeeeee Yes.

Third, the ambient ozone monitoring
data in Table 1 demonstrates that the
Atlanta area has attained the 1-hour
ozone NAAQS during the time period of
2002-2004. Tables 2 and 3 list many,
but not all, of the control measures
which have been implemented in the
Atlanta area to ensure that the
reductions in ozone are permanent and
enforceable. Fourth, based upon data
previously supplied by the State of
Georgia these control measures have
resulted in more than 430 tpd in NOx
emissions reductions, and 80 tpd VOC
emissions reductions from the 1990
baseline inventory.

Fifth, EPA believes that the
improvement in air quality is
attributable to reductions in emissions
rather than solely from favorable
meteorology. The GA EPD conducted an
analysis of both the meteorological
conditions and concentrations of ozone
and its precursor gases during the 1999—
2004 period. This analysis examined the
variability in temperature, wind speed,

and cloud cover which all play a role in
producing conditions conducive to
ozone formation. While, on average,
meteorological conditions in 2002—-2004
were less conducive to ozone formation
than those conditions during 1999—
2001, all factors that are generally
agreed to contribute to high ozone
concentrations were present. When high
ozone days from the 1999-2001 period
are compared with high ozone days
during the 2002-2004 period it can be
seen that the meteorological conditions
were very similar. In addition, based on
data noted above there is also a
downward trend in NO» and NOx
concentrations during the same years.
The downward trend in ambient ozone
concentrations coincides with the
implementation of NOx control
measures by the State of Georgia. In
1999, the Atlanta nonattainment area’s
ozone design value was 0.156 ppm, and
in 2004, the design value decreased to
0.123 ppm. This is significant since
scientific studies have generally shown

ozone in the Atlanta region to be limited
primarily by NOx. Therefore, while
meteorological variability may have
contributed to the downward trend in
ozone, substantial NOx emission
reductions have occurred (data
referenced above) concurrently strongly
suggesting that the reductions in NOx
emissions contributed substantially to
reductions in ozone concentrations
during the 2002-2004 time period.
Thus, EPA agrees with the State’s
analysis that decreases in ozone
concentrations in the Atlanta area have
coincided with and are attributable to
the implementation of emission control
measures rather than favorable
meteorology.

(4). Criteria (4): The Area Has a Fully
Approved Maintenance Plan Pursuant
to Section 175A of the CAA. EPA is
proposing to approve Georgia’s 10-year
1-hour ozone maintenance plan SIP
submittal for the Atlanta area, including
the newly established motor vehicle
emission budgets for the year 2015. EPA
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approval of the maintenance plan would
satisfy the final criteria for redesignation
of the Atlanta area to attainment status
for the 1-hour ozone standard.

Section 175A of the CAA sets forth
the elements of maintenance plan for
areas seeking redesignation from
nonattainment to attainment. Under
section 175A, the plan must
demonstrate continued attainment of
the applicable NAAQS for at least ten
years after the Administrator approves a
redesignation to attainment. Eight years
after the redesignation, the State must
submit a revised maintenance plan
which demonstrates that attainment will
continue to be maintained for the ten
years following the initial ten-year
period. To provide for the possibility of
future NAAQS violations, the
maintenance plan contains contingency
measures, with a schedule for
implementation, adequate to assure
prompt correction of any future 1-hour
ozone violations.

On February 1, 2005, GAEPD
submitted its revision to the Georgia SIP
to include a 10-year maintenance plan
as required by section 175A of the CAA.
The maintenance plan shows
compliance and maintenance of the 1-
hour ozone standard by assuring that
current and future emissions of VOC
and NOx remain at or below attainment
year emission levels.

Monitored attainment of the 1-hour
standard was achieved for the 2002—
2004 three-year period. The most recent
comprehensive periodic (triennial)
emissions inventory for the Atlanta area
was compiled for 2002 pursuant to
section 182(a)(3)(A). In accordance with

federal requirements, the triennial
inventory for 2002 was submitted to
EPA by June 1, 2004.

According to the September 4, 1992,
EPA guidance document entitled,
“Procedures for Processing Requests to
Redesignate Areas to Attainment,” the
base attainment inventory should be
consistent with EPA’s most recent
guidance on emission inventories and
should represent the emissions during
the time period associated with the
monitoring data showing attainment.
For purposes of demonstrating
maintenance of the standard, 2002 was
chosen as the base year representing the
monitoring period of 2002—2004. The
attainment year is 2004.

Attainment Inventory

Georgia’s complete 2002 Periodic
Emissions Inventory (PEI), submitted to
EPA in June 2004, was the basis for
point and area source emissions
projections. The point source emissions
for calendar year 2002 included in the
2002 PEI were taken from the data
obtained from these regulated facilities.
The 2002 point and area source
inventories were grown to later years
using projection factors from EPA’s
Economic Growth Analysis System
(EGAS) 4.0. The resulting point and area
inventories are conservatively high
because no control factors were applied
to the projected emissions. Updated
nonroad and on-road mobile emissions
for 2002 were calculated based on EPA-
approved models (NONROAD and
MOBILE6.2.03, respectively).

With the exception of mobile sources
and nonroad sources, which were

explicitly modeled for each year,
emissions were in general, projected by
applying projection factors to 2002
emissions inventories. The projection
factors were produced using EPA’s
Economic Growth Analysis System
(EGAS) software, Version 4.0.

Maintenance Demonstration

The required maintenance plan must
become a part of the SIP and provide for
maintenance of the air quality in the
affected area for at least 10 years after
designation. Georgia has chosen 2015 as
the end year of the maintenance plan for
the Atlanta area.

The approach used for the
maintenance plan to demonstrate that
attainment of the 1-hour ozone standard
will continue to be maintained is based
upon restricting future anthropogenic
emissions to a level that is
representative of attainment of the
standard. If these future emissions are
no greater than the actual emissions
during a year in the three year period for
which attainment of the standard was
monitored, then it can be assumed that
attainment of the standard will also be
achieved in future years.

It can be seen from Table 3 and Table
4 that there is a calculated safety margin
for both VOC and NOx for each year for
which projections were made in the
maintenance plan. Note that the mobile
source emissions for 2005, 2010, and
2015 include the small emissions
increases (0.09 NOx tons per day, 0.24
VOC tons per day) resulting from the
senior citizen vehicle inspection
exemption in 2004.

TABLE 4.—ATLANTA 1-HOUR OZONE ATTAINMENT AREA MAINTENANCE PLAN NOx EMISSIONS

[Tons per summer day]

Source category 2002 2005 2010 2015
Total for the Atlanta area:

POINT < e e e 55.58 54.99 58.43 63.79
= PP 28.57 29.52 31.75 33.81
MODIIE ..t e st 365.55 284.72 191.65 110.80

[N\ o a1 (oY Lo IR PPV PPRROPRRTRPTOPRN 114.35 116.24 107.72 98.15
TOMAL <ttt ettt e r e 564.05 485.48 389.55 306.55
Maintenance Plan Decrease from 2002, (NOx Safety Margin*) 78.57 174.50 257.50

*After assigning 11.08 TPD of the 2015 NOx safety margin to the Motor Vehicle Emissions Budget, the revised 2015 NOx safety margin will

be 246.42 TPD.

TABLE 5.—ATLANTA 1-HOUR OZONE ATTAINMENT AREA MAINTENANCE PLAN VOC EMISSIONS

[Tons per summer day]

Source category 2002 2005 2010 2015
Total for the Atlanta area:
[0 10| PP R TP 15.71 17.11 19.69 22.12
(Y- LU P T PPRUPPROt 294.20 314.68 357.11 398.41
11T o] 1= TP TSP TUPR 184.84 141.91 112.34 75.84
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TABLE 5.—ATLANTA 1-HOUR OZONE ATTAINMENT AREA MAINTENANCE PLAN VOC EMISSIONS—Continued

[Tons per summer day]

Source category 2002 2005 2010 2015
[N\ (o] a1 o7 To [N R 83.44 64.28 48.96 47.02
L] €= PSSRSO 578.19 537.98 538.10 543.40
Maintenance Plan Decrease from 2002
(VOC Safety Margin®) 40.21 40.09 34.79

*After assigning 7.58 TPD of the 2015 VOC safety margin to the Motor Vehicle Emissions Budget, the revised 2015 VOC safety margin will be

27.21 TPD.

A ‘“‘safety margin” is the difference
between the attainment level of
emissions (from all sources) and the
projected level of emissions (from all
sources) in the maintenance plan. The
attainment level of emissions is the
level of emissions during one of the
years in the three year period for which
the area met the NAAQS. For example,
the Atlanta area attained the 1-hour
ozone NAAQS during the 2002-2004
time period. Georgia uses 2002 as the
attainment level of emissions for the
area. The emissions from point, area,
nonroad, and mobile sources in 2002
equaled 578.19 tpd of VOC for the
Atlanta area. Projected VOC emissions
out to the year 2015 equaled 543.40 tpd
of VOC. The safety margin for VOCs is
calculated to be the difference between
these amounts or, in this case, 34.79 tpd
of VOC for 2015. By this same method,
257.50 tpd (i.e., 564.05 in 2002 minus
306.55 in 2015) is the safety margin for
NOx for 2015. The emissions are
projected to maintain the area’s air
quality consistent with the NAAQS. The
safety margin is the extra emissions that
can be allocated as long as the total
attainment level of emissions is
maintained. The credit, or a portion
thereof, can be allocated to any of the
source categories. The State of Georgia
has also committed in the maintenance
plan to the necessary continued
operation of the ozone monitoring
network in compliance with 40 CFR
part 58.

Under section 211 of the Act, the
requirement to use reformulated
gasoline (RFG) became effective for the
Atlanta severe nonattainment area on
January 1, 2005. Georgia petitioned EPA
to waive the RFG requirement for
Atlanta. EPA found that it lacked the
authority to grant the waiver request
and denied the petition. Georgia filed a
lawsuit to stop the implementation of
RFG in Atlanta. The State’s request for
a preliminary injunction was denied
and Georgia appealed that decision.
Nevertheless, the RFG requirement was
stayed pending appeal by order of the
Federal District Court for the Northern

District of Georgia in the case of State
of Georgia v. Michael Leavitt, Docket #
1:04—CV-2778-CC. That case is now
pending before the 11th Circuit Court of
Appeals in Atlanta. In its 1-hour
maintenance demonstration, GAEPD’s
mobile source modeling of the 1-hour
ozone standard through the year 2015
was broken down as follows: Emissions
for 2005-2015 were modeled assuming
RFG with a 10 percent (by volume)
ethanol oxygenate and 7.3 psi Reid
Vapor Pressure (RVP); emissions for
2004 and earlier were modeled using
the low sulfur (30 ppm)/low RVP (7.0
psi) Georgia gasoline in place under the
SIP before the mandated RFG
implementation date. EPA’s
independent analysis of the impacts of
RFG for air quality in the 13-county
Atlanta nonattainment area during our
review of the Georgia petition to waive
the RFG requirement, indicated that
RFG would likely lead to a slight
increase in NOx emissions and would
be relatively equivalent in emission
benefit for VOC. This analysis indicates
that a mobile run using only Georgia
gasoline would likely produce at least
equivalent NOx and VOC levels. In any
event, any increases would be well
within the safety margin discussed
above. Therefore, maintenance is
indicated under either future fuel
scenario (i.e., using RFG or Georgia
gasoline currently in place). EPA
intends to confirm this conclusion prior
to final action on this proposed
redesignation. Thus, EPA believes that
GAEPD’s mobile source emissions
modeling supports maintenance of the
1-hour ozone standard through the year
2015. EPA will address the applicability
of RFG to severe areas like Atlanta after
redesignation to maintenance and after
the revocation of the one-hour standard
in a separate action.

Plan To Maintain Air Quality

The GAEPD has implemented
programs that will remain enforceable to
ensure that maintenance of the 1-hour
standard will continue. Regulations are
prohibited from being removed from the

SIP (“anti-backsliding”) following the
redesignation of the area unless such a
change is first approved by the EPA as
a revision to the Georgia SIP, as
provided by section 110(1) of the Act.

Control measures have been
implemented on point, area, mobile,
and nonroad sources to reduce
emissions of oxides of NOx and VOCs,
both in the 13-county Atlanta
nonattainment area and in surrounding
counties. Control measures have been
developed at both the state and federal
level. Table 1 and Table 2 are lists of
state and federal controls, respectively.
These tables show the control measures
relied upon to attain and maintain the
1-hour NAAQS.

All controls relied upon to attain the
1-hour NAAQS were implemented no
later than May 1, 2003, except for the
regional NOx SIP Call and a portion of
the Georgia gasoline marketing rule. The
gasoline marketing rule requiring 30
ppm average sulfur year-round was
implemented on September 16, 2003.
The air quality impact of the new
gasoline marketing sulfur content rule
was realized in the 2004 ozone season
with additional reductions of NOx and
VOCs. The NOx SIP Call was
implemented in neighboring States (AL,
KY, TN, SC, and NC) on May 31, 2004.
This resulted in the reduction of
regional transport of ozone and its
precursors.

Verification of Continued Attainment

Verification of continued attainment
is accomplished through operation of
the ambient ozone monitoring network
and the periodic updates of the area’s
emissions inventory.

The 11 ambient ozone monitors
currently operating in the Atlanta area
will continue to operate unless a change
is approved by EPA consistent with 40
CFR part 58. No plans are underway to
discontinue operation, relocate, or
otherwise affect the ambient monitoring
network in place.

As noted above, the 1990
Amendments required a triennial
Periodic Emissions Inventory for the
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nonattainment area. The most recent
inventory for the Atlanta area was
compiled for 2002. The Consolidated
Emissions Reporting Rule (CERR) was
promulgated by EPA on June 10, 2002.
For the purposes of verifying continued
attainment based upon the emissions
inventory, the three main components
of the inventory will be updated on
different schedules. The major point
sources of air pollution will continue to
submit data on their emissions on an
annual basis. This has been required
under 40 CFR 51, subpart Q for many
years. For the area source and mobile
source portions of the inventory, these
emissions will continue to be quantified
on a three-year cycle. The inventory will
be updated and maintained on a three-
year cycle. As required by the CERR, the
next overall emissions inventory will be
compiled for 2005.

Contingency Plan

Section 175A(d) of the Act requires
that the maintenance plan include
provisions for contingency measures
that would assure that the State will
promptly correct any violation of the
one-hour ozone NAAQS after
redesignation of an area as an
attainment area. A list of potential
contingency measures that could be
considered for future implementation in
such an event should also be included
in the maintenance plan.

The GAEPD has developed a
contingency plan for the Atlanta 1-hour
ozone nonattainment area. Contingency
measures are intended to provide
further emission reductions in the event
that violations of the one-hour ozone
NAAQS occur after redesignation to
attainment. Consistent with this plan,
GAEPD agrees to adopt and implement,
as expeditiously as practicable, the
necessary corrective actions in the event
that violations of the 1-hour ozone

NAAQS occur anywhere within the
Atlanta maintenance area after
redesignation to attainment.
Contingency measures under Tier I or
Tier II triggers would be implemented
within 18 months unless GAEPD
demonstrated to EPA that technical or
economic feasibility warranted an
implementation period longer than 18
months. Tier I and Tier II triggers are
discussed below.

Under Section 175A(d), the minimum
requirement for contingency measures is
the implementation of all measures that
were contained in the SIP before the
redesignation. This is met due to the
designation of the Atlanta area as
nonattainment for the 8-hour ozone
standard. The existing measures are
expected to remain in place under the
active portion of the SIP.

The State of Georgia will use actual
ambient monitoring data as the
indicator or trigger to determine
whether additional contingency
measures would be implemented. In
accordance with 40 CFR Part 58,
ambient ozone monitoring data that
indicates a future violation of the 1-hour
ozone NAAQS will begin the process to
implement these contingency measures
according to the protocols identified
below. The contingency plan provides
for different levels of corrective
responses should the 1-hour ozone
NAAQS be exceeded or violated, or if
emissions in the region increase
significantly above current levels.

Contingency Measure Triggers

Tier I: Any monitored ambient
concentration of ozone at any ambient
monitoring station in the Atlanta
maintenance area above 0.124 ppm that
occurs more than once per year, or, if
the periodic emission inventory updates
reveal excessive or unanticipated
growth greater than 10 percent in

emissions of either ozone precursor over
the baseline or intermediate emissions
inventories. The GAEPD will evaluate
the exceedances to determine if the
trend is likely to continue. If it is
determined that additional emission
reductions are necessary, GAEPD will
implement the schedule below to
implement any required measures as
expeditiously as practicable, taking into
consideration the ease of
implementation and the technical and
economic feasibility of selected
measures.

Tier II: Any recorded violation of the
1-hour ozone NAAQS at any ambient
monitoring station in the Atlanta
maintenance area. The GAEPD will
work to conduct a comprehensive study
to determine the causes of the violation,
and the control measures necessary to
mitigate the problem. The
comprehensive analysis will examine:

e The number, location, and severity
of the ambient ozone concentrations
above the standard;

e The weather patterns contributing
to ozone levels;

e Potential, contributing emission
sources;

e The geographic applicability of
possible contingency measures;

e Emission trends, including
implementation timelines of scheduled
control measures;

e Current and recently identified
control technologies; and

e Air quality contributions from
outside the maintenance area.

Implementation will be conducted as
expeditiously as practicable, taking into
consideration the ease of
implementation and the technical and
economic feasibility of selected
measures.

TABLE 6.—TIMELINE FOR THE DEVELOPMENT OF CONTINGENCY REQUIRED REGULATIONS

Months

Identify potential sources for reductions
Identify applicable control measures ....
Initiate a stakeholder process
Draft SIP regulations

Initiate rulemaking process (including public comment period, hearing, Board adoption and final submission to EPA). This proc-
ess may be initiated simultaneous with drafting of regulations

Completion no later than

wWwww

o »

TABLE 7.—LIST OF POTENTIAL CONTINGENCY MEASURES

Point Source Measures

Mobile Source Measures

Expanded geographic coverage of current point source measures.

Apply RACT to smaller sources.
MACT controls for industrial sources.
LAER and offsets.

Evaluate sources for additional control.
Other measures to be identified.
California Engine Standards.
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TABLE 7.—LIST OF POTENTIAL CONTINGENCY MEASURES—Continued

Area Source Measures

Diesel retrofits.

Diesel I/M.

Truck idling reductions.
Incentives for vehicle retrofits.
Other measures to be identified.

Low-sulfur off-road fuel standards.
California Off-Road Engine Standards.
Locomotive emission reduction measures.
Other measures to be identified.

California Architectural/Industrial Maintenance (AIM).
Expanded geographic coverage of current area source measures for NOx.

Contingency measures will be
selected from those listed in the above
table or from any other measure deemed
appropriate and effective at the time the
selection is made. Which measure will
be implemented will be determined
based upon cost effectiveness, emission
reduction potential, economic and
social considerations, ease and timing of
implementation, and other appropriate
factors. Implementation of necessary
controls in response to a Tier II trigger
will take place as expeditiously as
possible, but in no event later than 18
months after Georgia makes a
determination, based on quality-assured
ambient data, that a violation of the 1-
hour ozone NAAQS has occurred.

V. Motor Vehicle Emissions Budgets

Under the CAA, states are required to
submit, at various times, control strategy
SIPs and maintenance plans in ozone
areas. These control strategy SIPs and
maintenance plans create motor vehicle
emissions budgets (MVEBs) for criteria
pollutants and/or their precursors to
address pollution from cars and trucks.
The MVEB is the portion of the total
allowable emissions that is allocated to
highway and transit vehicle use and
emissions. The MVEBs serve as a ceiling
on emissions from an area’s planned
transportation system.

Motor vehicle emissions budgets for
2004 were established in the Atlanta
Post-1999 ROP plan for ozone. The
emissions budgets established limits at

160.80 tons/day of VOC and 318.24
tons/day of NOx. The Atlanta Post-1999
ROP plan, including the motor vehicle
emissions budgets, was approved by
EPA on July 19, 2004 (69 FR 42880),
effective August 18, 2004. A correction
to the VOC budget was published
August 9, 2004 (69 FR 48150), also
effective August 18, 2004.

Georgia’s 1-hour ozone redesignation
request for the Atlanta area does not
alter, by increasing or decreasing, the
current 2004 mobile vehicle emissions
budgets. The MVEB established in the
Post-1999 ROP plan will be used for
regional emissions analyses through the
year 2014. However, Georgia’s 10-year
maintenance plan SIP submittal
establishes new MVEBs for the year
2015. Both the 2004 MVEBs and the
new 2015 MVEBs are set out in Table
8 below. These 2015 MVEB will be used
for regional emissions analysis for 2015
and any required analysis year beyond
2015.

Mobile Source Maintenance Budget

The Atlanta area 1-hour ozone
maintenance plan establishes an
attainment inventory for the year 2002,
the first year of the three-year period
with monitoring data showing
attainment. This attainment inventory
identifies the base level of emissions in
the area which is sufficient to maintain
the 1-hour ozone NAAQS. Maintenance
of the 1-hour ozone NAAQS is
demonstrated by showing that future

emissions of NOx and VOC will not
exceed the level of the attainment
inventory. NOx and VOC emissions
from on-road mobile sources were
projected for the year 2015. NOx and
VOC emissions were also projected for
the year 2015 for point, area and
nonroad mobile sources. These
projections are shown in Table 4 for
NOx and Table 5 for VOC. As can be
seen in Tables 4 and 5, total emissions
of NOx and VOC are projected to
decrease from the 2002 base year
through the year 2015. Specifically,
NOx emissions are projected to decrease
by 257.50 tons per day and VOC
emissions are projected to decrease by
34.79 tons per day. These projected
decreases in emissions from the base
year through 2015 are termed the
“safety margins.” In establishing motor
vehicle emissions budgets for the last
year of the maintenance plan (2015 in
this case), all or a portion of the safety
margins may be allocated to the MVEB.

Under the maintenance plan, 10
percent of the projected 2015 mobile
source NOx and VOC emissions are
being allocated to the MVEB to allow for
likely changes in mobile source
modeling assumptions. The
maintenance plan establishes the 2015
MVEB at 121.88 tons per day for NOx
(110.80 x 1.1 = 121.88) and 83.43 tons
per day for VOC (75.84 x 1.1 = 83.42).
The Atlanta area emissions and safety
margins are listed in Table 4 and Table
5.

TABLE 8.—13-COUNTY ATLANTA AREA MVEB

Year for which MVEB established Where established NOx TPD VOC TPD
2004 e e e e e eare e e areaeeans Post-1999 ROP Plan .......ccccoooiieeiiiiccee e 318.24 160.80
P20 I PSR Atlanta One-Hour Maintenance Plan ...........cccccevcveennns 121.88 83.42

VI. What Is EPA’s Proposed Action on
the Redesignation Request and
Maintenance Plan for the Atlanta 1-
Hour Ozone Nonattainment Area?

Today, EPA is proposing to approve
the redesignation of the Atlanta 1-hour
ozone nonattainment area to attainment.

EPA has evaluated the State of Georgia’s
redesignation request and determined
that it meets the five redesignation
criteria set in section 107(d) of the Act.
EPA believes that the redesignation
request and monitoring data
demonstrate that this area has attained

the 1-hour ozone standard. In this
redesignation request, EPA’s is also
proposing to determine that certain
CAA provisions are not applicable
requirements because the Atlanta area is
currently attaining the 1-hour ozone
standard. The final approval of this
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redesignation request will change the
official designation for the Atlanta area
from severe nonattainment to
attainment for the 1-hour ozone
standard.

EPA is also proposing to approve the
maintenance plan, and associated 2015
MVEB, SIP revision submitted by
Georgia for the Atlanta area in
conjunction with its redesignation
request. EPA is proposing to approve
the maintenance plan for Atlanta
because it meets the requirements of
section 175A as described more fully
above. The new 2015 MVEBs will be
effective on the date of publication (in
the Federal Register) of EPA’s final
rulemaking on this action.

VII. What Is an Adequacy
Determination and What Is the Status
of EPA’s Adequacy Determination for
the Atlanta Maintenance Area’s New
MVEB for the Year 20157

Under Section 176(c) of the CAA, new
transportation projects, such as the
construction of new highways, must
“conform” to (e.g., be consistent with)
the part of the State’s air quality plan
that addresses pollution from cars and
trucks. “Conformity”’ to the SIP means
that transportation activities will not
cause new air quality violations, worsen
existing violations, or delay timely
attainment of the NAAQS. Under the
transportation conformity rule, at 40
CFR part 93, projected emissions from
transportation plans and programs must
be equal to or less than the MVEB for
the area. If a transportation plan does
not “conform,” most projects that would
expand the capacity of roadways cannot
go forward. Regulations at 40 CFR part
93 set forth EPA policy, criteria, and
procedures for demonstrating and
assuring conformity of such
transportation activities to a SIP.

Until a MVEB in a SIP submittal is
approved by EPA, it cannot be used for
transportation conformity purposes
unless EPA makes an affirmative finding
that the MVEB contained therein are
“adequate.” Once EPA affirmatively
finds the submitted MVEB adequate for
transportation conformity purposes,
those MVEB can be used by the State
and Federal agencies in determining
whether proposed transportation
projects “conform” to the SIP even
though EPA approval of the SIP revision
containing those MVEB has not yet been
finalized. EPA’s substantive criteria for
determining ‘“‘adequacy”’ of MVEB in
submitted SIPs are set out in 40 CFR
93.118(e)(4).

EPA’s process for determining
“adequacy” of MVEB in submitted SIPs
consists of three basic steps: public
notification of a SIP submission, a

public comment period, and EPA’s
adequacy finding. This process for
determining the adequacy of submitted
SIP MVEB is set out in EPA’s May 1999
guidance, “‘Conformity Guidance on
Implementation of March 2, 1999,
Conformity Court Decision.” This
guidance is formalized in EPA’s July 1,
2004, final rulemaking entitled
“Transportation Conformity Rule
Amendments for the New 8-hour Ozone
and PM2.5 National Ambient Air
Quality Standards and Miscellaneous
Revisions for Existing areas;
Transportation Conformity Rule
Amendments: Response to Court
Decision and Additional Rule Changes
(68 FR 38974). EPA follows this process
in making its adequacy determinations.

The Atlanta area maintenance plan
submission contains new proposed VOC
and NOx MVEB for the year 2015. The
availability of the SIP submission with
these 2015 MVEB was announced for
public comment on EPA’s adequacy
Web page on January 24, 2005, at:
http://www.epa.gov/otaq/transp/
conform/currsips.htm. The EPA public
comment period on adequacy of the
2015 MVEB for the Atlanta Area closed
on February 24, 2005, and no adverse
comments were received. Following an
evaluation of whether the adequacy
criteria have been met, EPA will make
its adequacy determination. EPA
intends to make its determination of the
adequacy of the 2015 MVEB for the
Atlanta Area for transportation
conformity purposes in the final
rulemaking on the Atlanta area’s 10-year
1-hour ozone maintenance plan
submittal (the subject of this proposed
rulemaking).

If EPA announces its adequacy
finding for the 2015 MVEB, the 2015
MVEB would be effective on the date of
publication of EPA’s final rulemaking in
the Federal Register. If EPA announces
its adequacy determination for the 2015
MVEB before final action on this
rulemaking, the adequate 2015 MVEB
will be available for use for
transportation conformity purposes on
the effective date of the Federal Register
notice which makes such an adequacy
determination. For transportation plan
analysis years that involve the year 2014
or before, the applicable budget for the
purposes of conducting transportation
conformity analyses will be the 2004
VOC (160.80 tpd) and NOx (318.24 tpd)
MVEB for this maintenance area. For
transportation plan analysis years that
involve the year 2015 or beyond, the
applicable budget for the purposes of
conducting transportation conformity
analyses will be the 2015 VOC (83.42
tpd) and NOx (121.88 tpd) MVEB for
this maintenance area.

VIII. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this proposed
action is not a “‘significant regulatory
action”” and therefore is not subject to
review by the Office of Management and
Budget. For this reason, this proposed
action is also not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001). This proposed
action merely proposes to approve state
law as meeting Federal requirements
and imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this proposed rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). Because this rule
proposes to approve pre-existing
requirements under state law and does
not impose any additional enforceable
duty beyond that required by state law,
it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4).

This proposed rule also does not have
tribal implications because it will not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
proposes to approve a state rule
implementing a Federal standard, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act. This proposed rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
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absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This proposed
rule does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.).

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.
Authority: 42 U.S.C. 7401 et seq.

Dated: April 12, 2005.
J.I. Palmer Jr.,
Regional Administrator, Region 4.
[FR Doc. 05-7936 Filed 4—19-05; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
[IB Docket No. 05—02; FCC 05-14]

Service Rules and Procedures To
Govern the Use of Aeronautical Mobile
Satellite Service Earth Stations in
Frequency Bands Allocated to the
Fixed Satellite Service

AGENCY: Federal Communications
Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Communications
Commission (FCC) proposes and seeks
comment on a regulatory framework for
licensing the operation of Aeronautical
Mobile Satellite Service (AMSS)
systems to communicate with fixed-
satellite service (FSS) networks in the
Ku-Band frequencies. Aircraft Earth
stations (AES) in the AMSS can be used
to provide broadband
telecommunications services on
passenger, government, and executive/
private aircraft. This Notice of Proposed
Rulemaking (NPRM) also seeks
comments on licensing methods for AES
terminals that will minimize the
burdens upon applicants and licensees,
while maintaining operational

limitations necessary to avoid harmful
interference.

DATES: Comments are due on or before
July 5, 2005, and reply comments are
due on or before August 3, 2005.
ADDRESSES: All comments should be
addressed to the Office of the Secretary,
Federal Communications Commission,
445 Twelfth Street, SW., Washington,
DC 20554. In addition to filing
comments with the Secretary, a copy of
any Paperwork Reduction Act (PRA)
comments on the information
collection(s) proposed herein should be
submitted to Judith B. Herman, Federal
Communications Commission, Room 1-
C804, 445 12th Street, SW., Washington,
DC 20554, or via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
LaLonde, OMB Desk Officer, Room
10234 NEOB, 725 17th Street, NW.,
Washington, DC 20503 via the Internet
to Kristy_L._LaLonde@omb.eop.gov or
by fax to 202—395-5167. Electronic
comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS). Comments filed
though the ECFS can be sent as an
electronic file via Internet to http://
www.fcc.gov/cgb/ecfs/. All other filings
must be sent to the Office of the
Secretary, Federal Communications
Commission, 445 12th St., SW., Room
TW-B204, Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Arthur Lechtman, (202) 418—1465,
Satellite Division, International Bureau,
Federal Communications Commission,
Washington, DC 20554. For additional
information concerning the information
collection(s) contained in this
document, contact Judith B. Herman at
202—-418-0214, or via the Internet at
Judith-B.Herman@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM) IB
Docket No. 05-20, FCC 05-14, adopted
January 18, 2005, released on February
9, 2005, and corrected by erratum on
February 18, 2005. The full text of the
Second Report and Order is available
for public inspection and copying
during regular business hours at the
FCC Reference Information Center,
Portals II, 445 12th Street, SW., Room
CY-A257, Washington, DC 20554. This
document may also be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
Portals II, 445 12th Street, SW., Room
CY-B402, Washington, DC 20554,
telephone 202-488-5300, facsimile
202-488-5563, or via e-mail
FCC@BCPIWEB.com. This NPRM may
contain proposed new information
collections subject to the Paperwork
Reduction Act of 1995 (PRA), Public

Law 104—13. The PRA implications of
the Aeronautical Mobile Satellite
Service (AMSS) NPRM are unknown at
this time. We are seeking comment from
the public on the regulatory framework
for AMSS. The comments from the
public will impact the PRA
requirements of the new AMSS service.
Therefore, we plan to address the PRA
issues during the final stage of the
rulemaking.

The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(OMB) to comment on the information
collection requirements contained in
this document, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13. Public and agency
comments are due June 20, 2005.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), we seek specific comment on
how we might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

Summary of Notice of Proposed
Rulemaking

1. On February 9, 2005, the
Commission released the Notice of
Proposed Rulemaking (“NPRM”) in the
Aeronautical Mobile Satellite Service
proceeding (IB Docket No. 05-20). In
this NPRM, the Commission makes
proposals and seeks comment on a
regulatory framework for licensing the
operation of Aeronautical Mobile
Satellite Service (AMSS) systems to
communicate with fixed-satellite service
(FSS) networks in the Ku-Band
frequencies. (For purposes of this
NPRM, the “conventional” Ku-band
refers to frequencies in the 11.7-12.2
GHz (downlink) and 14.0-14.5 GHz
(uplink) bands and excludes the so-
called “extended Ku-band” at 12.75—
13.25 GHz, 13.75-14.0 GHz, 10.7-10.95
GHz, 10.95-11.2 GHz, 11.2-11.45 GHz,
and 11.45-11.7 GHz. The
“conventional” Ku-bands are allocated
on a primary basis to the FSS. See



Federal Register/Vol. 70, No. 75/Wednesday, April 20, 2005 /Proposed Rules

20509

generally 47 CFR 2.106). Aircraft Earth
stations (AES) in the AMSS can be used
to provide broadband
telecommunications services on
passenger, government, and executive/
private aircraft. The Commission’s goal
is to promote more efficient use of the
spectrum while protecting and
providing regulatory certainty to the
existing primary allocations, including
the fixed satellite service (FSS)
operators, and sharing spectrum with
other secondary operations in these
frequency bands, including government
space research (SRS) stations. The
Commission’s proposals would enable
important new communications services
to be provided to crew and passengers
on board aircraft. They would also
protect existing terrestrial FS and FSS
operations from harmful interference
from AMSS stations and allow for future
growth of FS and FSS networks. With
regard to the secondary government
space research stations and radio
astronomy operations in parts of the Ku-
Band, the Commission’s proposals
would provide protection to existing
and accommodate future stations of
these national assets. The proposals also
seek to establish a regulatory scheme
that could enable foreign-licensed AES
terminals to operate in the United States
airspace without causing harmful
interference to domestic operations.

2. The NPRM seeks comment on a
number of spectrum allocation issues
concerning AES uplinks in the 14.0—
14.5 GHz band and downlinks in the
11.7-12.2 GHz band. The Commission
also asks for comment on whether
AMSS operations should be permitted
on a non-protected basis in portions of
the “extended” Ku-band (10.95-11.2
and 11.45-11.7 GHz bands). Space
research services (for both Federal and
non-Federal government use) are
allocated to the 14.0-14.2 GHz sub-band
on a secondary basis. The Commission
recognizes the importance of protecting
these space research facilities from
receiving harmful interference, and
seeks comment on a proposal that, as a
prerequisite to licensing, AMSS
operations in the 14.0-14.5 GHz band be
coordinated with the National
Telecommunications and Information
Administration (NTIA) to resolve any
potential concerns regarding space
research facilities. The Commission also
seeks comment on a coordination
process with respect to future NASA
Tracking and Data Relay Satellite
System (‘““TDRSS”) sites in the space
research service.

3. The Radio Astronomy Service
(RAS) is allocated on a secondary basis
internationally in the 14.47-14.5 GHz
band, and pursuant to footnote US203 of

the U.S. Table of Frequency Allocations,
radio astronomy observations of the
formaldehyde line frequencies are
permitted in this band at certain sites.
The Commission recognizes the
importance of radio astronomy for
studying the universe and realizes that
ubiquitous airborne AES terminals have
the potential to interfere significantly
with RAS sites on the ground. With this
is in mind, the Commission proposes
that, as a prerequisite to licensing,
AMSS operations in the 14.0-14.5 GHz
band be coordinated with the NTIA to
resolve any potential concerns regarding
radio astronomy facilities. The
Commission seeks comment on this
proposal and on whether, and if so how,
AMSS licensees should coordinate their
operations with future RAS sites.

4. The Commission proposes to
require AMSS operators to protect FSS
incumbents through limits on off-axis
effective isotropically radiated power
density and to cease operations if the
AES antenna malfunctions or otherwise
causes harmful interference to FSS
networks. In addition, the Commission
proposes footnotes to the U.S. Table of
Frequency Allocations to recognize
AMSS as an application of the FSS with
secondary status in the uplink/transmit
band and primary status in the
downlink/receive band. The
Commission also proposes to require
AMSS operators to collect and maintain
aircraft tracking data to assist in
identifying and resolving sources of
interference. The Commission also seeks
comment on methods for system
licensing (consisting of AMSS hub
stations and/or blanket licensing for
AES earth stations) in order to give Ku-
band AMSS operators greater flexibility
in structuring their operations. Finally,
the Commission proposes a regulatory
framework that would enable foreign-
licensed AESs to operate in the United
States airspace without causing harmful
interference to domestic operations.

5. The proposed licensing procedures
described above for Ku-band AMSS
reflect the Commission’s interest in
providing regulatory certainty to both
new and incumbent operators in the Ku
frequency band. The proposals set forth
in this NPRM are designed to: (1)
Address existing government, space
research, RAS, and FSS operations that
may be affected by AES terminals; (2)
allow for future growth of FSS
networks; (3) establish rules and a
regulatory framework that minimize the
regulatory burden on AMSS licensees to
the extent possible; (4) promote more
efficient use of the spectrum by
permitting new uses of the band by AES
terminals, thereby enabling important
new communications services to be

provided to consumers on board
aircraft. The Commission seeks
comment on each of the matters set
forth above.

Procedural Matters
Ex Parte Presentations

This proceeding shall be treated as a
“permit-but-disclose” proceeding in
accordance with the Commission’s ex
parte rules. Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one or two
sentence description of the views and
arguments presented is generally
required. Other rules pertaining to oral
and written presentations are set forth
in § 1.1206(b) of the Commission’s rules
as well.

Initial Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act of 1980 (RFA), see 5
U.S.C. 601-612, as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), Pub.
Law n. 104-121, Title II, 110 Stat. 857
(1996), and 5 U.S.C. 605(b), the
Commission has prepared this present
Initial Regulatory Flexibility Analysis
(IRFA) of the possible significant
economic impact on a substantial
number of small entities by the policies
and rules proposed in this Service Rules
and Procedures to Govern the Use of
Aeronautical Mobile Satellite Service
Earth Stations in the Frequency Bands
Allocated to the Fixed Satellite Service,
Notice of Proposed Rulemaking (NPRM).
Written public comments are requested
on this IRFA. Comments must be
identified as responses to the IRFA and
must be filed by the deadlines for
comments on the NPRM provided in
paragraph 73 of the NPRM. The
Commission will send a copy of the
NPRM, including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration (SBA). In
addition, the NPRM and IRFA (or
summaries thereof) will be published in
the Federal Register.

A. Need for, and Objectives of, the
Proposed Rules

In this NPRM the Commission makes
proposals and seeks information on
measures to provide a level of regulatory
certainty to government, space research,
radio astronomy, and fixed satellite
service (FSS) operators regarding
operations of the Aeronautical Mobile
Satellite Service (AMSS). As discussed
in greater detail below, the Commission
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proposes rules and procedures to
license aeronautical earth stations (AES)
for operation in the Ku-band similar to
the Commission’s current licensing
rules for very small aperture terminals
(VSATS) that operate in the Ku-band,
with appropriate modifications.
However, rather than propose rules
requiring minimum earth station
antenna sizes and power limits, the
NPRM proposes an off-axis EIRP
envelope that, if adopted, would give
AES operators more flexibility over their
operations. This off-axis EIRP envelope
proposal would provide for a minimally
intrusive licensing regime for AESs that
would maximize the efficient use of the
Ku-band spectrum, by allowing a new
service to be provided in that band,
while respecting the legitimate
expectations of incumbent operators.
Establishing a licensing regime for
AMSS also facilitates provision of a new
service in the Ku-band, which would
also advance the Commission’s
continuing effort to provide licensees
with greater authority to most efficiently
use of the spectrum that they occupy.

It is the Commission’s view that if
adopted, the off-axis EIRP licensing
methodology proposed in the NPRM
would benefit businesses both large and
small by streamlining the process for
obtaining authority from the
Commission to provide AMSS service,
which currently must be obtained on a
case-by-case basis. The proposed
procedures would provide license terms
of fifteen years and would permit
parties to seek authorization using
simplified procedures. The proposed
procedures would also require AMSS
operators to provide aircraft tracking
information to the Commission upon
request. This would benefit businesses
large and small by providing businesses
that might be affected by AMSS
operations with a simple, clear
mechanism with minimal
administrative burden to resolve any
possible claims of harmful interference
resulting from those operations.

B. Legal Basis

The NPRM is adopted pursuant to
sections 1, 4(i), 4(j), 7(a), 301, 303(c),
303(f), 303(g), 303(r), 303(y), and 308 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154(j),
157(a), 301, 303(c), 303[f}, 303[g), 303(r),
303(y), 308.

C. Description and Estimate of the
Number of Small Entities To Which the
Proposals Will Apply

The RFA directs agencies to provide
a description of and, where feasible, an
estimate of the number of small entities
that may be affected by the proposed

rules, if adopted. The RFA generally
defines the term ‘“‘small entity” as
having the same meaning as the terms
“small business,” ‘““‘small organization,”
and “‘small governmental jurisdiction.”
In addition, the term “small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA). Below, we
further describe and estimate the
number of small entity licensees that
may be affected by the adopted rules.

Satellite Telecommunications. The
SBA has developed a small business
size standard for Satellite
Telecommunications Carriers, which
consists of all such companies having
$12.5 million or less in annual receipts.
According to Census Bureau data for
1997, there were 324 firms in the
category Satellite Telecommunications,
total that operated for the entire year. Of
this total, 273 firms had annual receipts
of $5 million to $9,999,999 and an
additional 24 firms had annual receipts
of $10 million to $24,999,990. Thus,
under this size standard, the majority of
firms can be considered small.

Space Stations (Geostationary).
Commission records reveal that there
are 15 space station licensees. We do
not request nor collect annual revenue
information, and thus are unable to
estimate of the number of geostationary
space stations that would constitute a
small business under the SBA definition
cited above, or apply any rules
providing special consideration for
Space Station (Geostationary) licensees
that are small businesses.

Fixed Satellite Transmit/Receive
Earth Stations. Currently there are
approximately 3,390 operational fixed-
satellite transmit/receive earth stations
authorized for use in the C- and Ku-
bands. The Commission does not
request or collect annual revenue
information, and thus is unable to
estimate the number of earth stations
that would constitute a small business
under the SBA definition.

Cellular and Other Wireless
Telecommunications. The SBA has
developed a small business size
standard for Cellular and Other Wireless
Telecommunication, which consists of
all such firms having 1,500 or fewer
employees. According to Census Bureau
data for 1997, in this category there was
a total of 977 firms that operated for the
entire year. Of this total, 965 firms had
employment of 999 or fewer employees,
and an additional twelve firms had

employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

Paging. The SBA has developed small
business size standard for Paging, which
consists of all such firms having 1,500
or fewer employees. According to
Census Bureau data for 1997, in this
category there was a total of 1,320 firms
that operated for the entire year. Of this
total, 1,303 firms had employment of
999 or fewer employees, and an
additional seventeen firms had
employment of 1,000 employees or
more. Thus, under this size standard,
the majority of firms can be considered
small.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

The proposed rules would, if adopted,
require satellite telecommunications
operators to establish a database for
tracking the location of AES remote
earth stations. This database would
assist investigations of interference
claims. The NPRM seeks comment on
this proposal, including the
effectiveness and utility of the proposal,
and seeks comment regarding possible
alternatives. The proposed rules, if
adopted, would also require AMSS
operators to name a point of contact to
maintain information about aircraft
location and frequencies used by AESs.
Such information would assist in
investigating interference claims. The
Commission does not expect significant
costs associated with these proposals, if
adopted. Therefore, we do not anticipate
that the burden of compliance would be
greater for smaller entities.

The NPRM seeks comment on
possible methods for coordinating
AMSS operations with space research
service and radio astronomy operations.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The RFA requires that, to the extent
consistent with the objectives of
applicable statutes, the analysis shall
discuss significant alternatives such as:
(1) The establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources available to small entities; (2)
the clarification, consolidation, or
simplification of compliance and
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage or the rule, or any part thereof,
for small entities.
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This NPRM solicits comment on
alternatives for more efficient
processing of aircraft earth station (AES)
applications and simplifying AMSS
procedures, for example, by migrating
from non-conforming use licensing to a
licensing method that would provide for
licenses with terms of fifteen years. The
NPRM also seeks comment on
streamlining the application process for
AMSS operations by permitting blanket
licensing of multiple AES terminals in
a single application, as an alternative to
requiring all AESs to be licensed
individually. Adoption of some of these
proposals would simplify the
application process for AESs and
establish license terms consistent with
other satellite-based services (such as
Earth Stations on Vessels). Accordingly,
the Commission believes that adoption
of these proposed rules would benefit
all AMSS applicants, including small
entities, by significantly reducing the
cost associated with obtaining and
maintaining authority to operate an
AMSS network.

As described above, the Commission
also seeks comment on a number of
alternative compliance and coordination
processes. For example, the Commission
seeks on whether to base the off-axis
EIRP requirement on an aggregate limit
or on a per-earth station limit. The
Commission has taken care to consider
the costs on business both large and
small and has solicited comment on
alternatives to its proposals.

F. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

None.

Paperwork Reduction Act

This NPRM contains proposed new
and modified information collection(s).
The Commission, as part of its
continuing effort to reduce paperwork
burdens, invites the general public and
the Office of Management and Budget
(OMB) to comment on the information
collection(s) contained in this NPRM, as
required by the Paperwork Reduction
Act of 1995, Public Law n. 104-13.
Public and agency comments are due 60
days from date of publication of the
NPRM in the Federal Register.
Comments should address: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Commission,
including whether the information shall
have practical utility; (b) the accuracy of
the Commission’s burden estimates; (c)
ways to enhance the quality, utility, and
clarity of the information collected; and
(d) ways to minimize the burden of the
collection of information on the

respondents, including the use of
automated collection techniques or
other forms of information technology.
In addition, pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law n. 107-198, see 44 U.S.C.
3506(c)(4), we seek specific comment on
how we might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

A copy of any comments on the
information collections contained
herein should be submitted to Judy
Boley Herman, Federal Communications
Commission, Room 1-C804, 445 12th
Street, SW., Washington, DC 20554, or
via the Internet to jbHerman@fcc.gov
and to Kristy L. LaL.onde, OMB Desk
Officer, Room 10234 NEOB, 725 17th
Street, NW., Washington, DC 20503, via
the Internet to
Kristy_L.LaLonde@omb.eop.gov, or via
fax at 202-395-5167.

Comment Filing Procedures

Pursuant to §§1.415 and 1.419 of the
Commission’s rules, 47 CFR 1.415,
1.419, interested parties may file
comments in response to this NPRM no
later than on or before 75 days after
Federal Register publication. Reply
comments to these comments may be
filed no later than on or before 105 days
after Federal Register publication. All
pleadings are to reference IB Docket No.
05-20. Comments may be filed using the
Commission’s Electronic Comment
Filing System (ECFS) or by filing paper
copies. Parties are strongly encouraged
to file electronically. See Electronic
Filing of Documents in Rulemaking
Proceedings, 63 FR 24,121 (1998).

Comments filed through the ECFS can
be sent as an electronic file via the
Internet to http://www.fcc/gov/e-file/
ecfs.html. Parties should transmit one
copy of their comments to the docket in
the caption of this rulemaking. In
completing the transmittal screen,
commenters should include their full
name, U.S. Postal Service mailing
address, and the applicable docket or
rulemaking number. Parties may also
submit an electronic comment by
Internet e-mail. To get filing instructions
for e-mail comments, commenters
should send an e-mail to ecfs@fcc.gov
and should include the following words
in the body of the message, “get form
<your e-mail address>.” A sample form
and directions will be sent in reply.

Parties choosing to file by paper must
file an original and four copies of each
filing in IB Docket No. 05-20. Filings
can be sent by hand or messenger
delivery, by commercial overnight
courier, or by first-class or overnight
U.S. Postal Service mail (although we

continue to experience delays in
receiving U.S. Postal Service mail). If
more than one docket or rulemaking
number appears in the caption of this
proceeding, commenters must submit
two additional copies for each
additional docket or rulemaking
number. The Commission’s mail
contractor, Vistronix, Inc. will receive
hand-delivered or messenger-delivered
paper filings for the Commission’s
Secretary at 236 Massachusetts Avenue,
NE., Suite 110, Washington, DC 20002.
The filing hours at this location are 8
a.m. to 7 p.m. All hand deliveries must
be held together with rubber bands or
fasteners. Any envelopes must be
disposed of before entering the building.
Commercial overnight mail (other than
U.S. Postal Service Express Mail and
Priority Mail) must be sent to 9300 East
Hampton Drive, Capitol Heights, MD
20743. U.S. Postal Service first-class
mail, Express Mail, and Priority Mail
should be addressed to 445 12th Street,
SW., Washington, DC 20554. All filings
must be addressed to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission.

Comments submitted on diskette
should be on a 3.5 inch diskette
formatted in an IBM-compatible format
using Word for Windows or compatible
software. The diskette should be clearly
labeled with the commenter’s name,
proceeding (including the docket
number, in this case, IB Docket No. 05—
20), type of pleading (comment or reply
comment), date of submission, and the
name of the electronic file on the
diskette. The label should also include
the following phrase “Disk Copy—Not
an Original.” Each diskette should
contain only one party’s pleadings,
preferably in a single electronic file.

All parties must file one copy of each
pleading electronically or by paper to
each of the following: (1) The
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone (202)
488-5300, facsimile (202) 488—-5563, or
via e-mail at FCC@BCPIWEB.COM. (2)
Arthur Lechtman, Attorney, Satellite
Division, International Bureau, 445 12th
Street, SW., Washington, DC 20554; e-
mail Arthur.Lechtman@fcc.gov.

Comments and reply comments and
any other filed documents in this matter
may be obtained from Best Copy and
Printing, Inc., in person at 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, via telephone at
(202) 488-5300, via facsimile (202) 488—
5563, or via e-mail at
FCC@BCPIWEB.COM. The pleadings
will be also available for public
inspection and copying during regular
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business hours in the FCC Reference
Information Center, Room CY-A257,
445 Twelfth Street, SW., Washington,
DC 20554 and through the
Commission’s Electronic Filing System
(ECFS) accessible on the Commission’s
World Wide Web site, http://
www.fcc.gov.

Comments and reply comments must
include a short and concise summary of
the substantive arguments raised in the
pleading. Comments and reply
comments must also comply with §1.49
and all other applicable sections of the
Commission’s rules. All parties are
encouraged to utilize a table of contents,
and to include the name of the filing
party and the date of the filing on each
page of their submission. We also
strongly encourage that parties track the
organization set forth in this NPRM in
order to facilitate our internal review
process.

Commenters who file information that
they believe is proprietary may request
confidential treatment pursuant to
§0.459 of the Commission’s rules.
Commenters should file both their
original comments for which they
request confidentiality and redacted
comments, along with their request for
confidential treatment. Commenters
should not file proprietary information
electronically. See Examination of
Current Policy Concerning the
Treatment of Confidential Information
Submitted to the Commission, Report
and Order, 13 FCC Rcd 24816 (1998),
Order on Reconsideration, 14 FCC Rcd
20128 (1999). Even if the Commission
grants confidential treatment,
information that does not fall within a
specific exemption pursuant to the
Freedom of Information Act (FOIA)
must be publicly disclosed pursuant to
an appropriate request. See 47 CFR
0.461; 5 U.S.C. 552. We note that the
Commission may grant requests for
confidential treatment either
conditionally or unconditionally. As
such, we note that the Commission has
the discretion to release information on
public interest grounds that does fall
within the scope of a FOIA exemption.

Further Information

For further information regarding this
proceeding, contact Arthur Lechtman,
Attorney, Satellite Division,
International Bureau at (202) 418—0719.
Information regarding this proceeding
and others may also be found on the
Commission’s Web site at http://
www.fcc.gov.

Ordering Clauses

Accordingly, It is ordered that,
pursuant to the authority contained in
sections 1, 4(i), 4(j), 7(a), 301, 303(c),

303(1), 303(g], 303(r), 303[y), and 308 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 154()),
157(a), 301, 303(c), 303(1), 303(g], 303(r),
303(y), 308, this Notice of Proposed

Rulemaking is adopted.

It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center shall send a copy of
this Notice of Proposed Rulemaking,
including the initial regulatory
flexibility analysis, to the Chief Counsel
for Advocacy of the Small Business
Administration, in accordance with
section 603(a) of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.
(1981).

List of Subjects in 47 CFR Part 25
Satellites.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 057791 Filed 4-19-05; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To Delist the Idaho
Springsnail; 90-Day Finding on a
Petition To List the Jackson Lake
Springshnail, Harney Lake Springsnail,
and Columbia Springsnail; and
Initiation of a 5-Year Review for the
Idaho Springsnail

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of two 90-day petition
findings and initiation of status review
for two 12-month findings and one 5-
year review.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to remove
(first petition) the Idaho springsnail
(Pyrgulopsis idahoensis) from the
Federal List of Endangered and
Threatened Wildlife and Plants (List)
pursuant to the Endangered Species Act
(Act), as well as a 90-day finding on a
petition to add (second petition) the
Jackson Lake springsnail (P. robusta),
Harney Lake springsnail (P.
hendersoni), and Golumbia springsnail
(P. spp. A) to the List as endangered or
threatened. We find the first petition
presents substantial scientific
information that delisting the Idaho
springsnail may be warranted. We also

find that the second petition presents
substantial scientific information that
listing the Jackson Lake springsnail,
Harney Lake springsnail, and Columbia
springsnail may be warranted.

We are requesting submission of any
new information on the Idaho
springsnail since its original listing as
an endangered species in 1992, and
information on the Jackson Lake
springsnail, Harney Lake springsnail,
and Columbia springsnail. Following
this 12-month status review, we will
issue 12-month findings on the petition
to delist the Idaho springsnail and the
petition to list the Jackson Lake
springsnail, Harney Lake springsnail,
and Columbia springsnail. Section
4(c)(2)(A) of the Act also requires a
status review of listed species at least
once every 5 years. We are therefore
electing to conduct these reviews
simultaneously. At the conclusion of
these reviews, we will issue the 12-
month findings on the petitions, as
provided in section 4(b)(3)(B) of the Act,
and make the requisite recommendation
under section 4(c)(2)(B) of the Act based
on the results of the 5-year review for
the Idaho springsnail.

DATES: The finding announced in this
document was made on April 20, 2005.
To be considered in the 12-month
findings for these delisting or listing
petitions, or the 5-year review,
comments and information should be
submitted to us by June 20, 2005.
ADDRESSES: Data, information,
comments, or questions concerning
these petitions and our finding should
be submitted to the Field Supervisor,
Attention: Idaho Springsnail comments,
Snake River Fish and Wildlife Office,
1387 S. Vinnell Way, Suite 368, Boise,
ID 83709. Comments may also be faxed
to 208/378-5262, or e-mailed to
fwisrbocomment@fws.gov. Please
include “Idaho Springsnail Comments”
in the subject line for faxes and e-mails.
Please submit electronic comments in
ASCII file format, and avoid the use of
special characters and encryption. The
petitions, supporting data, and
comments will be available for public
inspection, by appointment, during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Steve Lysne, Fish and Wildlife
Biologist, at the above address
(telephone 208/378-5243 or e-mail
steve_lysne@fws.gov).

SUPPLEMENTARY INFORMATION:

Background
Section 4(b)(3)(A) of the Endangered

Species Act of 1973, as amended (16
U.S.C. 1531 et seq.) (Act) requires that
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we make a finding on whether a petition
to list, delist, or reclassify a species
presents substantial scientific or
commercial data indicating that the
petitioned action may be warranted. To
the maximum extent practicable, we
must make the finding within 90 days
of our receipt of the petition, and must
promptly publish the finding in the
Federal Register. If we find substantial
information exists to support the
petitioned action, we are required to
promptly commence a status review of
the species (50 CFR 424.14).
“Substantial information” is defined in
50 CFR 424.14(b) as “‘that amount of
information that would lead a
reasonable person to believe that the
measure proposed in the petition may
be warranted.” Petitioners need not
prove that the petitioned action is
warranted to support a “‘substantial”
finding; instead, the key consideration
in evaluating a petition for
substantiality involves demonstration of
the reliability and adequacy of the
information supporting the action
advocated by the petition.

The factors for listing, delisting, or
reclassifying species are described at 50
CFR 424.11. We may delist a species
only if the best scientific and
commercial data available substantiate
that it is neither endangered nor
threatened. Delisting may be warranted
as a result of: (1) Extinction, (2)
recovery, and/or (3) a determination that
the original data used for classification
of the species as endangered or
threatened were in error.

In making these findings for the Idaho
springsnail (Pyrgulopsis idahoensis),
Jackson Lake springsnail (P. robusta),
Harney Lake springsnail (P.
hendersoni), and Columbia springsnail
(P. spp. A), we rely on information
provided by the petitioners and evaluate
that information in accordance with 50
CFR 424.14(b). The content of these
findings summarize that information
included in the petition and that which
was available to us at the time of the
petition review. Our review for the
purposes of a 90-day finding under
section 4(b)(3)(A) of the Act and
§424.14(b) of our regulations is limited
to a determination of whether the
information in the petition meets the
“substantial scientific information”
threshold. We do not conduct additional
research at this point, nor do we subject
the petition to rigorous critical review.
Rather, as the Act and regulations
contemplate, at the 90-day finding, the
key consideration in evaluating a
petition involves demonstration of the
reliability and adequacy of the
information supporting the action
advanced by the petition.

Our findings are that the petitions
state a reasonable case for delisting (first
petition) and listing (second petition) on
their face based on the taxonomic
information that is presented in the
petitions. Thus, in these findings, we
express no view as to the ultimate issue
of whether the Idaho springsnail should
be delisted, or whether the Jackson Lake
springsnail, Harney Lake springsnail,
and Columbia springsnail should be
listed. We can come to a conclusion on
those issues only after a more thorough
review of the species’ status. In that
review, which will take approximately 9
more months, we will perform a
rigorous critical analysis of the best
available scientific information, not just
the information in the petition. We will
ensure that the data used to make our
determination as to the status of the
species is consistent with the Act and
the Information Quality Act.

We listed the Idaho springsnail as
endangered on December 14, 1992 (57
FR 59244). We determined that the free-
flowing, cool water environments
required by the Idaho springsnail were
altered by deteriorating water quality
due to reservoir development, river
diversions, and habitat modification (57
FR 59244). The Idaho springsnail was
described as existing in the main-stem
Snake River from the C.]. Strike
Reservoir (river mile 518) to Bancroft
Springs (river mile 553), a nearly 80
percent reduction from the species’
historic distribution in the Snake River
based on the existing literature (Frest
1991). We published the Snake River
Aquatic Species Recovery Plan, which
included the Idaho springsnail, in 1995.
Critical habitat has not been designated
for the Idaho springsnail.

Review of Petitions

On June 28, 2004, we received a
petition from the State of Idaho, Office
of Species Conservation, and the Idaho
Power Company requesting that the
Idaho springsnail be removed from the
List based on a taxonomic reappraisal
that indicated it is no longer a separate
species. The delisting petition cites a
recent peer-reviewed article, published
in The Veliger, titled “Taxonomic
Reappraisal of Species Assigned to the
North American Freshwater Gastropod
Subgenus Natricola (Rissooidea:
Hydrobiidae)”” (Hershler and Liu 2004).
Hershler and Liu (2004) evaluated the
taxonomic status of the Idaho
springsnail, Jackson Lake springsnail,
Harney Lake springsnail, and Columbia
springsnail and recommended placing
all four species into P. robusta
(Hydrobiidae: Walker 1908). The
distribution of P. robusta is “‘broadly
ranging in the northwestern United

States, including parts of the Snake-
Columbia River basin and several closed
basins in southeastern Oregon. Habitats
include springs and spring-fed streams
as well as large rivers” Hershler and Liu
(2004).

On August 5, 2004, we received a
petition from Dr. Peter Bowler, the
Biodiversity Conservation Alliance,
Center for Biological Diversity, Center
for Native Ecosystems, Western
Watersheds Project, and The Xerces
Society, requesting that the Jackson
Lake springsnail, Harney Lake
springsnail, and Columbia springsnail
be added to the List. This listing
petition cites habitat loss and
degradation from spring development,
domestic livestock grazing, groundwater
withdrawal, water pollution, dams,
predation, the introduction and spread
of nonnative species, and inadequate
Federal and State regulatory
mechanisms as threats to the continued
existence of these other three
northwestern springsnail species. The
listing petition also cites Hershler and
Liu (2004) and their suggested
taxonomic revision, and acknowledges
that the Idaho springsnail, Jackson Lake
springsnail, Harney Lake springsnail,
Columbia springsnail may be one
species (Pyrgulopsis robusta). However,
the listing petition contends that
Hershler and Liu (2004) overlooked key
differences between the four species,
and states that whether assessed
individually or as one species, all four
springsnails need the protection of the
Act.

Hershler and Liu (2004) suggested
three lines of evidence to support
changing the taxonomic classification of
the Idaho springsnail. Morphology,
mitochondrial DNA sequences, and
nuclear DNA sequences were used to
evaluate the relationship between
previously recognized species in the
subgenus. Results from the morphology
analysis found a significant difference
between the ratio of shell height to
height of body whorl between the Idaho
springsnail and all other species tested.
However, several other morphological
metrics, including the position of the
callus (hardened tissue) on the
operculum (serves as a cover for the
opening in the shell), the shape of the
central cusp of the central teeth, the
number of cusps on central teeth,
notching of inner marginal teeth,
number of cusps on outer marginal
teeth, the male penial features, and
female genitalia did not differ
substantially. The genetic data found
very little variation in the partial
cytochrome c oxidase (COI) gene
(mitochondrial DNA). Differences
ranged from 0.0-0.8 percent (0-5 base
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pairs) within the Natricola subgenus to
2.6—6.9 percent (16—43 base pairs) with
outgroups in the genus Pyrgulopsis.
This suggests that genetic variation
within Natricola differed little
compared to genetic variation between
Natricola and other species of
Pyrgulopsis. In addition, differences in
the internal transcribed spacer (ITS-1)
sequences (nuclear DNA) within the
Natricola subgenus were substantially
smaller (0.0-0.6 percent) compared to
differences among other congeners (5.9—
20.4 percent). These two lines of
evidence suggest that differences among
the four species are very small
compared to differences between other
recognized taxa within the larger genus.

The authors then contend that ““three
independent data sets (morphology,
mitochondrial, and nuclear DNA
sequences) congruently suggest that
these four Natricola snails do not merit
recognition as distinct species according
to various currently applied concepts of
this taxonomic rank.”

In addition to the taxonomic revision,
Hershler and Liu (2004) noted that the
Jackson Lake springsnail was a former
Service candidate for threatened or
endangered species status. They state
that it may be currently threatened by
the presence of the exotic New Zealand
mudsnail (Potamopyrgus antipodarum)
in the Pacific Northwest. Also, Hershler
and Liu (2004) noted that the Harney
Lake springsnail is designated as a
critically imperiled species by the
Oregon Natural Heritage Program, and
the middle Snake River population of
the Idaho springsnail is genetically
isolated from other populations.

Finding

We have reviewed the delisting and
listing petitions and their supporting
documents, as well as other information
in our files. We find that the delisting
petition and other information in our
files present substantial information that
delisting the Idaho springsnail may be
warranted. We also find that the listing
petition and other information in our
files present substantial information that
listing the Jackson Lake springsnail,
Harney Lake springsnail, and Columbia
springsnail may be warranted. We are
initiating a status review of all four
species. We will issue 12-month
findings in accordance with section
4(b)(3)(B) of the Act as to whether or not
delisting is warranted (first petition)
and/or whether or not listing is
warranted (second petition).

Five Year Review

Section 4(c)(2)(A) of the Act requires
that we conduct a review of listed
species at least once every 5 years. We
are then, under section 4(c)(2)(B), to
determine, on the basis of such a
review, whether or not any species
should be removed from the List
(delisted), or reclassified from
endangered to threatened, or threatened
to endangered. Our regulations at 50
CFR 424.21 require that we publish a
notice in the Federal Register
announcing those species currently
under active review. This notice
announces our active review of the
Idaho springsnail.

Public Information Solicited

We are requesting information on the
Idaho springsnail for both the 12-month
finding and the 5-year review, as we are
conducting these reviews
simultaneously. We are also requesting
information on the Jackson Lake
springsnail, Harney Lake springsnail,
and Columbia springsnail.

When we make a finding that
substantial information exists to
indicate that listing or delisting a
species may be warranted, we are
required to promptly commence a
review of the status of the species. To
ensure that the status review is
complete and based on the best
available scientific and commercial
information, we are soliciting any
additional information, comments, or
suggestions on the Idaho springsnail,
Jackson Lake springsnail, Harney Lake
springsnail, and Columbia springsnail
from the public, State and Federal
agencies, tribes, the scientific
community, industry or environmental
entities, or any other interested parties.
Information sought includes any data
regarding interactions with other
populations, historical and current
distribution, biology and ecology,
ongoing conservation measures for the
species or its habitat, and threats to the
species or its habitat. We also request
information regarding the adequacy of
existing regulatory mechanisms.

The 5-year review considers all new
information available at the time of the
review. This review will consider the
best scientific and commercial data
regarding the Idaho springsnail that has
become available since the current
listing determination or most recent
status review, such as:

(1) Species biology, including but not
limited to population trends,
distribution, abundance, demographics,

genetics, and taxonomy, specifically
regarding any key differences between
the four subspecies;

(2) Habitat conditions, including but
not limited to amount, distribution, and
suitability;

(3) Conservation measures that have
been implemented that benefit the
species;

(4) Threat status and trends; and

(5) Other new information, data, or
corrections, including but not limited to
taxonomic or nomenclatural changes,
identification of erroneous information
contained in the List, and improved
analytical methods.

If you wish to comment on either of
the 12-month findings or 5-year review,
you may submit your comments and
materials to the Field Supervisor, Snake
River Fish and Wildlife Office (see
ADDRESSES section). Our practice is to
make comments, including names and
home addresses of respondents,
available for public review during
regular business hours. Respondents
may request that we withhold a
respondent’s identity, as allowable by
law. If you wish to withhold your name
or address, you must state this request
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. To the
extent consistent with applicable law,
we will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

References Cited

A complete list of all references cited
in this finding is available, upon
request, from the Snake River Fish and
Wildlife Office (see ADDRESSES section).

Author

The primary author of this document
is Steve Lysne (see ADDRESSES section).

Authority

The authority for this action is section
4 of the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.).

Dated: April 7, 2005.
Marshall P. Jones, Jr.,
Deputy Director, Fish and Wildlife Service.
[FR Doc. 05-7640 Filed 4—19-05; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 14, 2005.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of collection of information on
those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), OIRA_Submission@omb.eop.gov
or fax (202) 395-5806 and to
Departmental Clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, DC
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: Self Certification Medical
Statement.

OMB Control Number: 0579-0196.

Summary of Collection: The Secretary
of Agriculture is responsible for
ensuring consumers that food and farm
products are moved from producer to
consumer in the most efficient,
dependable, economical, and equitable
system possible. 5 CFR part 339
authorizes an agency to obtain medical
information about the applicant’s health
status to assist management in making
employment decisions concerning
positions that have specific medical
standards or physical requirements in
order to determine medical/physical
fitness. The Animal and Plant Health
Inspection Service (APHIS) of the U.S.
Department of Agriculture hires
individuals each year in commodity
grading and inspection positions. These
positions involve arduous duties and
work under conditions, around moving
machinery, slippery surfaces, and high
noise level. APHIS will collect
information using the MRP-5 form
(Self-Certification Medical Statement).

Need and Use of Information: The
data is needed to obtain information
from the applicant about his/her health
and fitness in order to perform the
duties of the position and assist
management in making employment
decisions concerning positions that
have specific medical standards and
physical requirements. Denial of the
information would greatly hamper
APHIS recruiting capability and
adversely affect management’s ability to
facilitate hiring, placement, and
utilization of qualified individuals into
positions that have specific medical
standards and physical requirements.

Description of Respondents:
Individuals or households.

Number of Respondents: 300.

Frequency of Responses: Reporting:
on occasion.

Total Burden Hours: 50.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 05-7833 Filed 4-19-05; 8:45 am]|
BILLING CODE 3410-34-M

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 05-018-1]

Notice of Request for Approval of an
Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: New information collection;
comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request approval of a new information
collection activity, the National Chronic
Wasting Disease 2005 Study.

DATES: We will consider all comments
that we receive on or before June 20,
2005.

ADDRESSES: You may submit comments
by either of the following methods:

e EDOCKET: Go to http://www.epa.gov/
feddocket to submit or view public
comments, access the index listing of the
contents of the official public docket, and to
access those documents in the public docket
that are available electronically. Once you
have entered EDOCKET, click on the “View
Open APHIS Dockets’ link to locate this
document.

o Postal Mail/Commercial Delivery: Please
send four copies of your comment (an
original and three copies) to Docket No. 05—
018-1, Regulatory Analysis and
Development, PPD, APHIS, Station 3C71,
4700 River Road Unit 118, Riverdale, MD
20737-1238. Please state that your comment
refers to Docket No. 05—018-1.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda.gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: FFor
information on the Chronic Wasting
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Disease 2005 Study, contact Mr. Chris
Quatrano, Management and Program
Analyst, Centers for Epidemiology and
Animal Health, VS, APHIS, 2150 Centre
Avenue, Building B MS 2E6, Fort
Collins, CO 80526; (970) 494—7207. For
copies of more detailed information on
the information collection, contact Mrs.
Celeste Sickles, APHIS’ Information
Collection Coordinator, at (301) 734—
7477.

SUPPLEMENTARY INFORMATION:

Title: National Animal Health
Monitoring System; Chronic Wasting
Disease 2005 Study.

OMB Number: 0579-XXXX.

Type of Request: Approval of a new
information collection.

Abstract: The United States
Department of Agriculture is
responsible for protecting the health of
our Nation’s livestock and poultry
populations by preventing the
introduction and interstate spread of
serious diseases and pests of livestock
and for eradicating such diseases from
the United States when feasible. In
connection with this mission, the
Animal and Plant Health Inspection
Service (APHIS) operates the National
Animal Health Monitoring System
(NAHMS), which collects, on a national
basis, statistically valid and
scientifically sound data on the
prevalence and economic importance of
livestock and poultry disease risk
factors.

NAHMS’ national studies have
evolved into a collaborative industry
and government initiative to help
determine the most effective means of
preventing and controlling diseases of
livestock. APHIS is the only agency
responsible for collecting national data
on livestock health. Participation in any
NAHMS study is voluntary, and all data
are confidential.

APHIS plans to initiate a national
study titled the Chronic Wasting Disease
(CWD) 2005 Study. The study will
collect information from 5,600 cervid
producers nationwide. The purpose of
the CWD 2005 Study is to support the
farmed/captive cervid industry by
collecting baseline data to: (1) Describe
general health and management
practices; (2) describe the farmed/
captive cervid industry; and (3) identify
the most efficient ways to contact
producers for outreach purposes. The
potential benefit to the industry from
the CWD 2005 Study is increased
information on the impact of general
health and management practices.

CWD is a fatal, neurological disease
that occurs in deer and elk populations.
It belongs to the family of diseases
known as transmissible spongiform

encephalopathies (TSEs), which
includes bovine spongiform
encephalopathy (BSE) in cattle, scrapie
in sheep and goats, and both variant
Creutzfeldt-Jacob Disease (vCJD) and
Creutzfeldt-Jacob Disease in humans.
Although all TSEs are similar, CWD
only affects deer and elk. A herd usually
presents evidence of CWD infection
within 5 years of exposure through the
presence of sick or dead animals.

APHIS is establishing a voluntary
program for farmed/captive cervid herds
that will track how long a particular
herd has been closed and monitored for
CWD. The CWD 2005 Study will
include farms that choose to enroll in
the CWD certification program. In
conjunction with this effort, NAHMS
plans to use this opportunity to collect
data from cervid producers within the
United States as producers enroll in the
CWD certification program. APHIS will
analyze information from this study and
prepare descriptive reports and
information sheets that will be
disseminated to cervid producers,
stakeholders, academia, and other
interested parties.

We are asking the Office of
Management and Budget (OMB) to
approve the national CWD 2005 Study.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average 1
hour per response.

Respondents: Cervid producers.

Estimated annual number of
respondents: 5,600.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 5,600.

Estimated total annual burden on
respondents: 5,600 hours. (Due to

averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 14th day of
April 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E5-1861 Filed 4-19-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 05—-016—1]

Notice of Request for Extension of
Approval of an Information Collection

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
proposed regulations for the payment of
compensation in the event of an
outbreak of foot-and-mouth disease in
the United States.

DATES: We will consider all comments
that we receive on or before June 20,
2005.

ADDRESSES: You may submit comments
by any of the following methods:

EDOCKET: Go to http://www.epa.gov/
feddocket to submit or view public
comments, access the index listing of the
contents of the official public docket, and to
access those documents in the public docket
that are available electronically. Once you
have entered EDOCKET, click on the “View
Open APHIS Dockets’ link to locate this
document.

Postal Mail/Commercial Delivery: Please
send four copies of your comment (an
original and three copies) to Docket No. 05—
016-1, Regulatory Analysis and
Development, PPD, APHIS, Station 3C71,
4700 River Road Unit 118, Riverdale, MD
20737-1238. Please state that your comment
refers to Docket No. 05-016—1.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
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Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information on the Internet at http://
www.aphis.usda. gov/ppd/rad/
webrepor.html.

FOR FURTHER INFORMATION CONTACT: For
information concerning the proposed
regulations for payment of
compensation if foot-and-mouth disease
occurred in the United States, contact
Dr. Mark Teachman, Senior Staff
Veterinarian, Emergency Management
Staff, VS, APHIS, 4700 River Road Unit
41, Riverdale, MD 20737; (301) 734—
8908. For copies of more detailed
information on the information
collection, contact Mrs. Celeste Sickles,
APHIS* Information Collection
Coordinator, at (301) 734-7477.
SUPPLEMENTARY INFORMATION:

Title: Foot-and-Mouth Disease
Payment of Indemnity; Update of
Provisions.

OMB Number: 0579-0199.

Type of Request: Extension of
approval of an information collection.

Abstract: The Animal and Plant
Health Inspection Service (APHIS) of
the United States Department of
Agriculture administers regulations at 9
CFR part 53 that provide for the
payment of indemnity to owners of
animals that are required to be
destroyed because of foot-and-mouth
disease (FMD), pleuropneumonia,
rinderpest, exotic Newcastle disease,
highly pathogenic avian influenza,
infectious salmon anemia, spring
viremia of carp, or any other
communicable disease of livestock or
poultry that in the opinion of the
Secretary of Agriculture constitutes an
emergency and threatens the U.S.
livestock or poultry population. The
regulations authorize payments based
on the fair market value of the animals
destroyed, as well as payments for their
destruction and disposal. The
regulations also authorize payments for
materials that must be cleaned and
disinfected or destroyed because of
being contaminated by or exposed to
disease.

As aresult of a review of part 53 by
APHIS, in part due to past outbreaks of
FMD in the United Kingdom and
elsewhere around the world, we
proposed changes to the regulations to
help ensure a successful control and
eradication program in the event of an

outbreak of FMD in the United States
(see 67 FR 21934—-21959, APHIS Docket
No. 01-069-1, May 1, 2002). The
proposed rule would require eligible
persons to submit claims for
compensation resulting from the
destruction of animals and related
expenses using forms approved by
APHIS. Claimants would also be
expected to provide any supporting
documentation that would assist the
Administrator in verifying the quantity
and value of animals or materials
destroyed and the costs of their
disposition, and the costs of cleaning
and disinfection.

We are asking the Office of
Management and Budget (OMB) to
approve this information collection for
an additional 3 years.

The estimate below shows a minimal
burden of 1 hour total because we
believe that an FMD outbreak in the
United States is unlikely. Therefore, we
currently are not collecting information
and do not plan to collect information
unless an outbreak of FMD occurs. In
that event, we would review the
estimated number of respondents and
estimated burden based on the number
of expected respondents in that
situation.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average 1
hour per response.

Respondents: Owners of animals and
materials destroyed, other claimants
incurring costs for which compensation
might be sought, and program support
personnel including accredited
veterinarians, State animal health
officials, and local authorities who
would be providing assistance in the

event of a national animal disease
emergency.

Estimated annual number of
respondents: 1.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 1.

Estimated total annual burden on
respondents: 1 hour. (Due to averaging,
the total annual burden hours may not
equal the product of the annual number
of responses multiplied by the reporting
burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 14th day of
April 2005.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. E5-1862 Filed 4—19-05; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket No. 05—-004N]

Notice of Funding Opportunities With
the Food Safety and Inspection Service
for Food Safety Cooperative
Agreements for Fiscal Year 2005

AGENCY: Food Safety and Inspection
Service.

ACTION: Notice of funding opportunities
for fiscal year 2005.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is soliciting
proposals for cooperative agreement
projects to be funded in fiscal year 2005.
Proposals should be made in one or
more of the cooperative agreement
program areas described in this notice.

DATES: Proposals must be submitted by
June 20, 2005.

SUPPLEMENTARY INFORMATION:
Background

FSIS continuously seeks new ideas
and strategies to reduce the incidence of
foodborne illnesses associated with
meat, poultry, and egg products and
protect the food supply. Agency
innovations, notably those associated
with the implementation of Hazard
Analysis and Critical Control Point
(HACCP) systems, have helped reduce
foodborne illnesses in recent years. FSIS
seeks to achieve additional reductions
in foodborne illnesses, and to enhance
food security, through further
improvements in FSIS operations and
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through joint efforts with partner
agencies and organizations.

To achieve this goal, FSIS is
authorized to use cooperative
agreements to reflect a relationship
between FSIS and other Federal
agencies, States, or cooperators to carry
out educational programs or special
studies to improve the safety of the
nation’s food supply (Pub. L. 108-7, sec.
713, 117 Stat. 39). Also, FSIS has been
directed to further develop the Food
Emergency Response Network, a
network of Federal, State and local
laboratories that provides the nation the
analytic capabilities and capacity it
needs to cope with agents threatening
the food supply (Pub. L. 108—447; H.R.
Conf. Rpt. 108-792).

Risk analyses have shown that the
safety of food is affected by hazards
throughout the farm-to-table continuum.
FSIS alone does not have the resources
to address and ameliorate all hazards.
FSIS seeks partners to assist in the
development of materials that will have
a national impact on public health. In
keeping with its July 2004 strategy
paper “Fulfilling the Vision, Initiatives
in Protecting Public Health,” FSIS will
engage in cooperative projects that will
achieve measurable enhancement of the
Nation’s public health through food
safety.

With the goal of making demonstrable
improvements in public health through
further science-based reductions in the
incidence of foodborne disease and
hazards associated with meat, poultry,
and egg products, and to enhance food
defenses through improved State and
local government laboratory
participation in the Food Emergency
Response Network, FSIS will fund
cooperative agreements in the following
areas:

1. Food animal production,
transportation, and marketing. Projects
would develop and implement producer
education programs that promote the
use of best practices and interventions
that reduce the potential for pathogens
and other hazards borne by livestock
and poultry to be introduced into meat,
poultry, and egg products produced
from those animals. An example would
be a project to develop practical
methods for controlling Salmonella or
pathogenic E. coli on the farm to
decrease the prevalence of those
bacteria at slaughter.

2. Small and very small inspected
meat, poultry, or egg product
establishments. Projects would assist
small plants (fewer than 500 employees)
and very small plants (10 or fewer
employees, or less than $2.5 million in
annual sales), which often have limited
technical and financial resources with

which to comply fully with Federal
inspection requirements. FSIS seeks to
develop food safety training and
educational programs and materials to
reflect the needs of diverse customers
and constituents with specific food
safety concerns. The Nation’s diverse
population is reflected in its diverse
food industry, which presents
challenges for regulatory authorities,
who must communicate effectively with
them on a range of food safety issues.
Projects would equip FSIS and its food
safety partners to better overcome
language and cultural barriers in
delivering essential food safety
messages to these firms. Projects would
help FSIS and state meat and poultry
inspection program officials identify
and address food safety and public
health concerns associated with
particular geographic regions or specific
minority populations. FSIS is seeking to
develop new and innovative materials
that cover topics such as Listeria
monocytogenes in ready-to-eat meat and
poultry products, validation of pathogen
controls in small plants, assessing the
effectiveness of food safety systems, and
building on lessons learned from
HACCP systems.

3. Retail stores, food service
establishments, and other inspection-
exempt small businesses processing or
handling meat, poultry, and egg
products. Projects would assist State
and local agencies to promote, and food
businesses under their jurisdiction to
adopt, appropriate controls and
interventions to ensure that inspection-
exempt meat and poultry products being
produced are safe and wholesome and
that inspected meat and poultry
products being handled and prepared
remain safe and wholesome for
consumers. Projects may address State
and local retail inspectors’ needs for
tools to ensure the safety of meat and
poultry processed or handled at retail,
reducing the potential for Listeria
monocytogenes contamination of ready-
to-eat meat and poultry products, and
ways to leverage current Federal, State,
and local food safety activities to more
effectively protect consumers.

4. Applications of new technologies
that will permit small and very small
meat, poultry, and egg product
establishments to produce safer
products. Projects would assist small
and very small plants to adapt and use
new technologies, including
interventions, processes, and systems, to
enhance product safety.

5. Enhancement of I}éboratory testing
capability of the Food Emergency
Response Network for microbiological
threat agents. Cooperative agreements
will develop programs to assist State

and local laboratories to augment
microbiological threat agent testing
capacities and increase the number of
member laboratories that are able to
perform threat agent testing for the
network. The agreements will enhance
laboratories’ ability to analyze for
microbiological threat agents using
FERN methods and improve laboratory
capacities for surveillance and outbreak
response. The agreements will support
training in FERN threat agent methods
and the purchase of supplies and
equipment required by the methods.
After training and demonstration of
proficiency, laboratories will participate
in validation studies with various food
matrices as well as surveillance
activities sponsored by FERN.

FSIS expects to allocate
approximately $2,500,000 to fund
cooperative agreements in these areas
this fiscal year. The approximate
amount available for each area, and the
range in dollars for proposed
cooperative projects, is provided below.
Academic institutions; State, local and
tribal government agencies; and non-
profit organizations are invited to
submit brief proposals (one to two
pages) for cooperative agreements in any
of the areas described. These proposals
will be reviewed by FSIS. If reviewers
find that the proposals would further
the food safety and public health goals
of FSIS, are applicable nationwide to
targeted audiences, can be reproduced
and disseminated, and reflect new
materials or approaches, submitters will
be invited to further develop the
proposals for consideration as
cooperative agreements with FSIS, as
funding is available.

Proposals are due June 20, 2005. FSIS
will review and respond to proposals by
August 3, 2005. Unlike typical Federal
grants, cooperative agreements involve a
Federal agency’s active participation
with the cooperator during both project
development and project execution.
Work products are intended to be
available for public use nationwide. The
criteria used by FSIS to assess proposals
are listed for each cooperative
agreement program area. Cooperators
whose proposals are selected for further
project development will need to
discuss and reach agreement with FSIS
on project details to permit
establishment of a cooperative
agreement no later than July 30, 2005.

All proposals should address the
following points:

¢ Project description, including
specific goals, timeline, and deliverables

¢ Description of national public
benefit expected, including expected
utility of work products, for example,
training manuals, CDs, and videos
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¢ Projected costs, including
cooperator contributions

¢ Projected performance measures

e Primary contact, principal
investigator, and other likely
participants, and

¢ Public domain; work products may
be freely reproduced and distributed by
FSIS.

Multi-year projects will be
considered, but they are subject to
annual renewal and may be affected by
changes in FSIS’ annual budget. The
number of projects funded each year is
determined by the number of proposals
received, the extent to which they will
further the food safety and public health
goals of the Agency, the performance of
ongoing projects, and funding
availability.

Proposals are being solicited for fiscal
year 2005 for the following five
cooperative agreement program areas:

1. Food animal production,
transportation, and marketing
Description: Cooperative agreements
will support State-level partnerships to
bring together food animal producers,
veterinarians, Extension specialists,
State and Federal animal health
officials, and State and Federal public
health officials to provide information
and education to food animal producers.
Partnerships will develop and distribute
to producers educational materials that
strengthen food safety through adoption
of animal production practices that
support pathogen reduction and residue
avoidance in food animals. State food
safety partnerships will provide a
continuing non-regulatory infrastructure
for information sharing among all levels
of government and the food animal
industries and will enhance and
recognize Quality Assurance Programs
(QAP) as a basic element of pre-harvest
food safety.

Funding Level: The total level for
fiscal year 2005 is approximately
$500,000. Agreements usually will not
exceed $50,000.

Evaluation Criteria: Proposals for
funding will be ranked in consideration
of certain factors. They are, in order of
significance:

e Proposal’s feasibility and relevance
to pre-harvest food safety

e Participation by State animal health
or public health officials

e Participation by food animal
industry leaders

e Special animal health or food safety
needs of industry

e Demonstrated ability to develop
and deliver to producers information on
food safety awareness and safe
production practices

¢ Food animal population affected

e Cooperator’s past performance in
animal and egg production food safety
cooperative agreements, and

e Geographic distribution of States
(need for national presence).

Submit Proposals to:
john.ragan@fsis.usda. Although
electronic submissions are encouraged,
proposals also may be mailed to John R.
Ragan, D.V.M., Animal and Egg
Production Food Safety Staff, Zoonotic
Diseases and Residue Surveillance
Division, Office of Public Health
Science, FSIS, USDA, 1400
Independence Avenue, SW., Room 343
Aerospace Building, Washington, DC
20250-3700.

FOR FURTHER INFORMATION CONTACT: John
R. Ragan, D.V.M,, (202) 690-1277, or
Sibyl Wright, (202) 720-4923,
sibyl.wright@fsis.usda.gov, of the
Animal and Egg Production Food Safety
Staff.

2. Small and very small inspected
meat, poultry or egg product
establishments.

Description: Cooperative agreements
will provide outreach to constituencies
involved in FSIS-regulated activities,
principally small and very small
establishments and establishments in
tribal and other underserved areas.
Projects support training, education,
and outreach that will promote more
effective use of HACCP systems,
appropriate responses to emerging food
safety and food security concerns,
understanding of the latest information
on foodborne illness and hazards,
availability of new procedures and
technologies for hazard avoidance and
mitigation, and security guidance.

Funding Level: The total level is
approximately $250,000. Agreements
typically range from $10,000 to $30,000.
Larger amounts may be considered for
compelling projects.

Evaluation Criteria: Proposals for
funding will be ranked in consideration
of certain factors. They are, in order of
significance:

e Responds to the needs of small and
very small plants

e Provides for measurable,
documented results

o Provides a degree of innovation

o Assists small and very small plants
to maintain effective HACCP systems,
produce safe products, and otherwise
comply with Federal regulations

e Provides a deliverable product that
can be easily shared and is applicable to
a wide audience. For example, the
project will result in information or
materials and be presented in a format
that can be used by FSIS and its
partners to improve food safety and
impact public health, and

e Cooperator agrees to contribute
significant resources to the project.

Submit Proposals to:
kathleen.barrett@fsis.usda.gov.
Although electronic submission is
encouraged, proposals also may be
mailed to Kathleen Barrett at Strategic
Initiatives, Partnerships and Outreach
Staff, FSIS, USDA, 1400 Independence
Avenue, SW., Room 405 Aerospace
Building, Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Kathleen Barrett, Strategic Initiatives,
Partnerships and Outreach Staff, at (202)
690-6644.

3. Retail stores, food service
establishments, and other inspection-
exempt small businesses processing or
handling meat, poultry, and egg
products.

Description: Projects will promote
adoption of practices by small
businesses, in particular retail and food
service establishments, to reduce or
eliminate food safety hazards to foods
under their control. Projects are
typically aimed at enhancing State,
local, or tribal government food
protection agencies’ outreach
capabilities and ability to make
measurable improvements in food safety
in support of FSIS’ national public
health mission and goals.

Funding Level: The total level is
$250,000. Agreements typically range
from $20,000 to $50,000. Larger
amounts may be considered for
compelling projects.

Evaluation Criteria: Proposals for
funding will be ranked in consideration
of certain factors. They are, in order of
significance:

¢ Contributes to adoption by firms
producing or handling meat, poultry,
and egg products of the best available
practices for controlling food safety
hazards in their commercial
environment.

¢ Provides State and local food
inspectors tools for ensuring the safety
of meat and poultry processed or
handled at retail.

¢ Leverages current Federal, State,
and local food safety activities to more
effectively protect consumers.

e Provides a degree of innovation.

e Provides a deliverable product that
is transferable; that is, the project will
result in information or materials useful
for food safety in other jurisdictions.

e Responds to needs of underserved
areas or populations.

¢ Involves collaboration among
interested entities; that is, the project
involves industry, academia, Extension,
and consumer groups as well as
government agencies (involvement of a
state food safety task force is desirable).
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e Cooperator agrees to contribute
significant resources to the project.

¢ Reduces the potential for product
contamination, in particular, Listeria
contamination of ready to eat foods.

Submit Proposals to:
ralph.stafko@fsis.usda.gov. Although
electronic submissions are encouraged,
proposals also may be mailed to Ralph
Stafko, Strategic Initiatives,
Partnerships, and Outreach Staff, FSIS,
USDA, 1400 Independence Avenue,
SW., 405 Aerospace Building,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Ralph Stafko, Strategic Initiatives,
Partnership, and Outreach Staff, at (202)
690-6520.

4. New Technology that will permit
small and very small meat, poultry and
egg product establishments to produce
safer products.

Description: Cooperative agreements
will promote new technologies or new
adaptations of technologies, including
interventions, processes, or systems,
that will enhance the ability of small
and very small plants to produce safe
and wholesome meat, poultry, and egg
products.

Funding Level: The total is
approximately $500,000. Agreements
will range from $25,000 to $75,000.
Larger contract proposal amounts may
be considered for certain projects that
address FSIS food safety priorities.

Evaluation Criteria: Proposals for
funding will be ranked in consideration
of certain factors. They are, in order of
significance:

e Helps small and very small plants
meet their HACCP and food safety
requirements.

e Helps small and very small plants
to understand how to demonstrate that
a new technology complies with Federal
inspection requirements.

e Provides a degree of innovation.

e Applies new research and
technologies that address current food
safety and public health concerns, such
as properly handling and labeling
products that contain ingredients that
are known allergens.

e Provides deliverable products that
are easily transferable, such as videos,
training programs, and flow charts. The
project will result in information or
materials useful to small and very small
plants to improve food safety.

For example, the subjects of proposals
may include:

e Antimicrobial or other kinds of
interventions to reduce or eliminate E.
coli 0157:H7 in ground meat products.

e Listeria monocytogenes post-
lethality treatments for ready-to-eat
products.

o The relationship between the level
of Salmonella enteritidis in eggs and egg
products and the molting of poultry.

o The relationship between the level
of Salmonella enteritidis and the
temperature at which eggs have been
held from the day of lay until the day
of processing.

e Salmonella growth and reduction in
shelf-stable ready-to-eat products.

o Cost-effective mechanisms to
determine the temperature of products
while they are being shipped.

e Allergens, food sensitivities, and
intolerances in meat and poultry
products; development of a training
program for small and very small plants
to help with the reassessment of their
HACCP programs as they pertain to any
ingredient that may be an allergen.

e Inoculation challenge studies on
non-thermally processed ready-to-eat
products; for example, validation
studies for dry cured chorizo, basturma,
prosciutto ham, and pancetta.

e The amount of pathogen growth,
such as E. coli 0157:H7 and Salmonella,
on livestock carcasses during the
cooling process, and the development of
easily understood predictive microbial
models.

¢ The minimum chamber relative
humidity needed to ensure that the
moisture level on the product surface is
adequate to achieve the desired lethality
without increasing the heat resistance of
bacterial pathogens (for example,
Salmonella spp.).

e Alternative methods, such as
antimicrobial packaging, to achieve
surface lethality for products that had
been exposed to the environment after
lethality treatment.

Submit Proposals to:
shaukat.syed@fsis.usda.gov. Although
electronic submissions are encouraged,
proposals also may be mailed to
Shaukat H. Syed, D.V.M., Director, New
Technology Staff, FSIS, USDA, 1400
Independence Avenue, SW., Room
2932, South Building, Washington, DC
20250.

FOR FURTHER INFORMATION CONTACT:
Howard L. Early, D.V.M., New
Technology Staff, at (202) 205-0675.

5. Enhancement of laboratory testing
capability of the Food Emergency
Response Network for microbiological
threat agents.

Description: The Food Emergency
Response Network (FERN) is composed
of State and local government regulatory
laboratories with varying capacities to
perform the testing of threat agents.
Cooperative agreements will develop
programs to assist State and local
laboratories to augment microbiological
threat agent testing capacities and

increase the number of member
laboratories that are able to perform
threat agent testing for the network. The
agreements will enhance laboratories’
ability to analyze for microbiological
threat agents using FERN methods and
improve laboratory capacities for
surveillance and outbreak response. The
agreements will support training in
FERN threat agent methods and the
purchase of supplies and equipment
required by the methods. After training
and demonstration of proficiency,
laboratories will participate in
validation studies with various food
matrices as well as surveillance
activities sponsored by FERN.

Funding Level: The total level is
approximately $1,000,000. Agreements
typically range from $50,000 to
$100,000.

Evaluation Criteria: Proposals for
funding will be ranked in consideration
of certain factors. They are, in order of
importance:

¢ Includes provisions for measurable,
documented results that may be shared
with State and local laboratories, FSIS,
or its agents.

¢ Provides information useful for the
testing of threat agents in food.

¢ Possesses basic food analytic
resources to implement the agreement.

e States’ willingness to participate in
method validation, proficiency testing,
and surveillance programs.

Submit Proposals to: Wayne Ziemer,
FERN, FSIS, 950 College Station Road,
Athens, Georgia 30605; telephone (706)
546-3591; facsimile (706) 546—3518;
wayne.ziemer@fsis.usda.gov.

FOR FURTHER INFORMATION CONTACT:
Frankie J. Beacorn, Biological Food
Security and Emergency Branch, Food
Emergency Response Network Division,
FERN, FSIS, USDA, 950 College Station
Road, Athens, Georgia 30677; telephone
(706) 546-3578; facsimile (706) 546—
3518; frankie.beacorn@fsis.usda.gov.

Additional Public Notification

Public awareness of all segments of
rulemaking and policy development is
important. Consequently, in an effort to
ensure that the public and in particular
minorities, women, and persons with
disabilities are aware of this notice,
FSIS will announce it on-line through
the FSIS Web page located at http://
www.fsis.usda.gov/regulations/
2005_Notices_Index/.

FSIS also will make copies of this
Federal Register publication available
through the FSIS Constituent Update,
which is used to provide information
regarding FSIS policies, procedures,
regulations, Federal Register notices,
FSIS public meetings, recalls, and other
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types of information that could affect or
would be of interest to constituents and
stakeholders. The update is
communicated via Listserv, a free
electronic mail subscription service
consisting of industry, trade, and farm
groups, consumer interest groups, allied
health professionals, scientific
professionals, and other individuals
who have asked to be included. The
update is available on the FSIS Web
page. Through Listserv and the Web
page, FSIS is able to provide
information to a much broader, more
diverse audience.

In addition, FSIS offers an electronic
mail subscription service that provides
an automatic and customized
notification when popular pages are
updated, including Federal Register
publications and related documents.
This service is available at http://
www.fsis.usda.gov/news_and_events/
email_subscription/ and allows FSIS
customers to sign up for subscription
options across eight categories. Options
range from recalls to export information
to regulations, directives, and notices.

Customers can add or delete
subscriptions themselves and have the
option to protect their accounts with
passwords.

Done at Washington, DC, on April 15,
2005.

Barbara J. Masters,

Acting Administrator.

[FR Doc. 05-7955 Filed 4-19-05; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE
Forest Service

Newspapers Used for Publication of
Legal Notices in the Southwestern
Region, Which Includes Arizona, New
Mexico, and Parts of Oklahoma and
Texas

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: This notice lists the
newspapers that will be used by all
Ranger Districts, Grasslands, Forests,
and the Regional Office of the
Southwestern Region to give legal notice
for the availability for comments on
projects under 35 CFR 215, notice of
decisions that may be subject to
administrative appeal under 36 CFR
part 215 or part 217, and for the
opportunities to object to proposed
authorized hazardous fuel reduction
projects under 36 CFR 218.4.
Newspaper publication of notices of
opportunities to comment, to appeal
decisions, or to file objections, is in

addition to mailings and direct notice
made to those who have participated in
the project planning by submitting
comments and/or requesting notice.
DATES: Use of these newspapers for the
purpose of publishing legal notice for
comment and decision that may be
subject to appeal under 36 CFR part 215
and part 217 and for opportunity to
object under 36 CFR 218 shall begin on
the date of this publication and
continue until further notice.

ADDRESSES: Southwestern Region,
ATTN: Regional Appeals Assistant, 333
Broadway SE., Albuquerque, NM
87102-3498.

FOR FURTHER INFORMATION CONTACT:
Connie Smith, 505-842-3223.

SUPPLEMENTARY INFORMATION:
Responsible Officials in the
Southwestern Region will give legal
notice of decisions that may be subject
to appeal under 36 CFR part 215 or part
217, or give opportunity to object under
36 CFR 218 in the following newspapers
which are listed by Forest Service
administrative unit. Where more than
one newspaper is listed for any unit, the
first newspaper listed is the primary
newspaper of record which publication
date shall be used for calculating the
time period to file comment, appeal or
an objection.

Southwestern Regional Office
Regional Forester

Notices of Availability for Comment,
Decisions and Objections affecting New
Mexico Forests:—*“ Albuquerque
Journal”, Albuquerque, New Mexico, for
National Forest System Lands in the
State of New Mexico and for any
projects of Region-wide impact.

Regional Forester Notices of
Availability for Comment and Decisions
and Objections affecting Arizona
Forests:—*‘The Arizona Republic”,
Phoenix, Arizona, for National Forest
System lands in the State of Arizona
and for any projects of Region-wide
impact.

Regional Forester Notices of
Availability for Comment and Decisions
and Objections affecting National
Grasslands in New Mexico, Oklahoma,
and Texas are listed by Grassland and
location as follows: Kiowa National
Grassland notices published in:—
“Union County Leader”, Clayton New
Mexico. Rita Blanca National Grassland
in Cimarron County, Oklahoma notices
published in:—*“Boise City News”, Boise
City, Oklahoma. Rita Blanca National
Grassland in Dallam County, Texas
notices published in:—*“The Dalhart
Texan”, Dalhart, Texas. Black Kettle
National Grassland in Roger Mills

County, Oklahoma notices published
in:—*““Cheyenne Star”’, Cheyenne,
Oklahoma. Black Kettle National
Grassland in Hemphill County, Texas
notices published in:—“The Canadian
Record”, Canadian, Texas. McClellan
Creek National Grassland in Gray
County, Texas notices published:—"“The
Pampa News”’, Pampa, Texas.

Arizona National Forests

Apache-Sitgreaves National Forests

Notices of Availability for Comment,
Decisions and Objections by Forest
Supervisor and Alpine Ranger District
and Black Mesa Ranger District and
Lakeside Ranger District and
Springerville Ranger District are
published in:—*The White Mountain
Independent”, Show Low and Navajo
County, Arizona.

Clifton Ranger District Notices are
published in:—*“Cooper Era’, Clifton,
Arizona.

Coconino National Forest

Notices of Availability for Comment,
Decisions and Objections by Forest
Supervisor and Mogollon Ranger
District and Mormon Lake Ranger
District and Peaks Ranger District are
published in:—*“Arizona Daily Sun”,
Flagstaff, Arizona. Red Rock Ranger
District Notices are published in:—*‘Red
Rock News”, Sedona, Arizona.

Coronado National Forest

Notices for Availability for
Comments, Decisions and Objections by
Forest Supervisor and Santa Catalina
Ranger District are published in:—*“The
Arizona Daily Star”, Tucson, Arizona.

Douglas Ranger District Notices are
published in:—*Daily Dispatch”,
Douglas, Arizona.

Nogales Ranger District Notices are
published in:—"“Nogales International”,
Nogales, Arizona.

Sierra Vista Ranger District Notices
are published in:—*"Sierra Vesta
Herald”, Sierra Vista, Arizona.

Safford Ranger District Notices are
published in:—*Eastern Arizona
Courier”’, Safford, Arizona.

Kaibab National Forest

Notices for Availability for
Comments, Decisions and Objections by
Forest Supervisor and North Kaibab
District and Tusayan District and
Williams District Notices are published
in:i—"“Arizona Daily Sun”, Flagstaff,
Arizona.

Prescott National Forest

Notices for Availability for
Comments, Decisions and Objections by
Forest Supervisor and Bradshaw Ranger
District and Chino Valley Ranger
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District and Verde Ranger District are
published in:—*“Prescott Courier”,
Prescott, Arizona.

Tonto National Forest

Notices for Availability for
Comments, Decisions and Objections by
Forest Supervisor are published in:—
“East Valley Tribune” and “Scottsdale
Tribune’’, Mesa, Arizona.

Cave Creek Ranger District Notices are
published in:—*"“Scottsdale Tribune”, in
Mesa, Arizona.

Globe Ranger District Notices are
published in:—*Arizona Silver Belt”,
Globe, Arizona.

Mesa Ranger District Notices are
published in:—*“East Valley Tribune”,
Mesa, Arizona.

Payson Ranger District and Pleasant
Valley Ranger District and Tonto Basin
Ranger District Notice are published
in:—*“Payson Roundup”’, Payson,
Arizona.

New Mexico National Forests
Carson National Forest

Notices of Availability for Comments,
Decisions and Objections by Forest
Supervisor and Camino Real Ranger
District and Tres Piedras Ranger District
and Questa Ranger District are
published in:—*“The Taos News”, Taos,
New Mexico. Canjilon Ranger District
and El Rito Ranger District Notices are
published in —““Rio Grande Sun”,
Espanola, New Mexico.

Jicarilla Ranger District Notices are
published in:—“Farmington Daily
Times”, Farmington, New Mexico.

Cibola National Forest and National
Grasslands

Notices for Availability for
Comments, Decisions and Objections by
Forest Supervisor affecting lands in
New Mexico, except the National
Grasslands are published in:—
“Albuquerque Journal”, Albuquerque,
New Mexico.

Forest Supervisor Notices affecting
National Grasslands in New Mexico,
Oklahoma and Texas are published by
grassland and location as follows:
Kiowa National Grassland in Colfax,
Harding, Mora and Union Counties,
New Mexico published in:—“Union
County Leader”, Clayton, New Mexico.
Rita Blanca National Grassland in
Cimarron County, Oklahoma published
in:—"“Boise City News”’, Boise City,
Oklahoma. Rita Blanca National
Grassland in Dallam County, Texas
published in:—*The Dalhart Texan”,
Dalhart, Texas. Black Kettle National
Grassland, in Roger Mills County,
Oklahoma published in:—*“Cheyenne
Star”, Cheyenne, Oklahoma.

Black Kettle National Grassland, in
Hemphill County, Texas published in:—
“The Canadian Record”, Canadian,
Texas. McClellan Creek National
Grassland published in:—"“The Pampa
News”’, Pampa, Texas.

Mt. Taylor Ranger District Notices are
published in:—"“Cibola County
Beacon’, Grants, New Mexico.

Magdalena Ranger District Notices are
published in:—*“Defensor—Chieftain”,
Socorro, New Mexico.

Mountainair Ranger District Notices
are published in:—"“Mountainview
Telegraph”, Tijeras, New Mexico.

Sandia Ranger District Notices are
published in:—"“Albuquerque Journal”,
Albuquerque, New Mexico.

Kiowa National Grassland Notices are
published in:—*“Union County Leader”,
Clayton, New Mexico.

Rita Blanca National Grassland
Notices in Cimarron County, Oklahoma
are published in:—"Boise City News”,
Boise City, Oklahoma while Rita Blanca
National Grassland Notices in Dallam
County, Texas are published in:—
“Dalhart Texan”, Dalhart, Texas.

Black Kettle National Grassland
Notices in Roger Mills County,
Oklahoma are published in:—
“Cheyenne Star”’, Cheyenne, Oklahoma,
while Black Kettle National Grassland
Notices in Hemphill County, Texas are
published in:—*“The Canadian Record”,
Canadian, Texas.

McClellan Creek National Grassland
Notices are published in:—*‘The Pampa
News”’, Pampa, Texas.

Gila National Forest

Notices for Availability for
Comments, Decisions and Objections by
Forest Supervisor and Quemado Ranger
District and Reserve Ranger District and
Glenwood Ranger District and Silver
City Ranger District and Wilderness
Ranger District are published in:—
“Silver City Daily Press”, Silver City,
New Mexico.

Black Range Ranger District Notices
are published in:—““The Herald”, Truth
or Consequences, New Mexico.

Lincoln National Forest

Notices for Availability for
Comments, Decisions and Objections by
Forest Supervisor and Sacramento
Ranger District are published in:—
“Alamogordo Daily News”,
Alamogordo, New Mexico.

Guadalupe Ranger District Notices are
published in:—*“Carlsbad Current
Argus”, Carlsbad, New Mexico.

Smokey Bear Ranger District Notices
are published in:—‘“Ruidoso News”,
Ruidoso, New Mexico.

Santa Fe National Forest

Notices for Availability for
Comments, Decisions, and Objections
by Forest Supervisor and Coyote Ranger
District and Cuba Ranger District and
Espanola Ranger District and Jemez
Ranger District and Pecos-Las Vegas
Ranger District are published in:—
“Albuquerque Journal”, Albuquerque,
New Mexico.

Dated: April 6, 2005.

Abel Camarena,

Deputy Regional Forester, Southwestern
Region.

[FR Doc. 05-7887 Filed 4—19-05; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Deschutes and Ochoco National
Forests Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Deschutes and Ochoco
National Forests Resource Advisory
Committee will meet in Redmond,
Oregon. The purpose of the meeting is
to receive natural resource projects that
will be reviewed and recommended,
discuss the Committee’s project
guidelines and decisionmaking
priorities, review bylaws, elect a Chair
and discuss reports related to the work
of the Committee under Title II of the
Secure Rural Schools and Community
Self-Determination Act of 2000.

DATES: The meeting will be held May
10, 2005 from 1 p.m. to 4 p.m.
ADDRESSES: The meeting will be held at
the Office of the Central Oregon
Intergovernmental Council, 2363 SW.,
Glacier Place, Redmond, Oregon 97756.
Send written comments to Dan Rife,
acting as Designated Federal Official for
Larry Timchak, for the Deschutes and
Ochoco Resource Advisory Committee,
c/o Forest Service, USDA, Ochoco
National Forest, 3160 NE., 3rd St.,
Prineville, OR 97754 or electronically to
drife@fs.fed.us.

FOR FURTHER INFORMATION CONTACT: Dan
Rife, Acting as Designated Federal
Official for Larry Timchak, Ochoco
National Forest, 541-383-5534.
SUPPLEMENTARY INFORMATION: The
meeting is open to the public.
Committee discussion is limited to
Forest Service staff and Committee
members. However, persons who wish
to bring Title II matters to the attention
of the Committee may file written
statements with the Committee staff
before or after the meeting. A public
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input session will be provided and

individuals who made written requests

by May 4 will have the opportunity to

address the Committee at the session.
Dated: Aril 14, 2005.

Dan Rife,

Acting Designated Federal Official.

[FR Doc. 05-7885 Filed 4-19-05; 8:45 am]

BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

West Tarkio Watershed, Page and
Montgomery Counties, IA and
Atchison County, MO

AGENCY: Natural Resources
Conservation Service, Agriculture.
ACTION: Notice of intent to prepare an
Environmental Impact Statement.

SUMMARY: Pursuant to section 102(2)(C)
of the National Environmental Policy
Act (NEPA) of 1969; the Council on
Environmental Quality Guidelines (40
CFR part 1500); and the Natural
Resources Conservation Service
Guidelines (7 CFR part 650); the Natural
Resources Conservation Service, U.S.
Department of Agriculture gives notice
that an environmental impact statement
(EIS) is being prepared for West Tarkio
Watershed, Page and Montgomery
Counties, Iowa and Atchison County,
Missouri.

FOR FURTHER INFORMATION CONTACT:
Richard Van Klaveren, State
Conservationist, or David Beck,
Planning Leader, 210 Walnut Street, 693
Federal Building, Des Moines, IA
50309-2180.

SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project may cause significant local,
regional, or national impacts on the
environment. As a result of these
findings, Richard Van Klaveren, NRCS
State Conservationist, has determined
that the preparation and review of an
environmental impact statement (EIS) is
needed for this project.

This project involves the development
of a plan to manage, protect, and
enhance water and land resources in the
West Tarkio Watershed. The watershed
project area is 106,000 acres; 71,000
acres in Page and Montgomery Counties
in southwest Iowa and 35,000 acres in
Atchison County, Missouri. The upper
end of the watershed is four miles
northeast of Red Oak, Iowa. The City of
Tarkio, Missouri, is at the downstream
boundary of the project area.

The original sponsors include the
three county governments, three county
soil and water conservation districts, the
city of Tarkio, Missouri, as well as the
cities of Clarinda and Shenandoah,
Iowa. The sponsors have formed the
West Tarkio Watershed Steering
Committee to serve as an advisory body
for the project. The Steering Committee
is made up of representatives from the
sponsoring groups plus four local
watershed residents.

The sponsors’ original objectives are
regional water supply including the
Cities of Clarinda and Shenandoah,
flood damage reduction for the City of
Tarkio and agricultural land, water
based recreation, grade stabilization of
West Tarkio Creek and its tributaries,
upland gully and erosion control, and
water quality protection.

The NRCS planning assistance is
being provided under the authority of
the Watershed Protection and Flood
Prevention Act, Public Law 83-566. The
NRCS has completed studies to
determine the extent of natural resource
problems and needs in accordance with
the sponsors’ objectives.

Study results indicate that the
sponsor objective of flood damage
reduction for the City of Tarkio and
agricultural land is not economically
feasible. Land voiding and depreciation
rates are not high enough to justify
grade stabilization dams to control
gullies and stream channel erosion.
Other federal and state programs can be
used to satisfy landowner requests for
upland gully and erosion control.

The NRCS studies indicate that the
sponsors’ objectives of water supply,
water based recreation, and water
quality protection are likely to be
economically feasible. Additional study
for these project purposes will be
completed.

The original sponsors reconsidered
their interest in the project considering
the change in project purposes.
Remaining sponsors are the Cities of
Clarinda and Shenandoah, Iowa, the
Page County Soil and Water
Conservation District, and the Atchison
County Soil and Water Conservation
District.

Four study sites on the main channel
of West Tarkio Creek, all located in Page
County Iowa, were initially identified
for possible multiple-purpose reservoir
sites. One study site was dropped from
further consideration after it was
determined not to meet the water
supply objective and that it would have
more effect on public roads than other
alternatives.

Studies indicated each remaining
study site could be developed as a
multi-purpose water impoundment to

provide water based recreation and
water supply. Six preliminary
alternatives for multiple-purpose
reservoirs were developed, two
alternatives at each study site. The
permanent pool sizes of the six
preliminary alternatives ranged from
1100 acres to 1800 acres.

Groundwater was investigated as a
water supply source as a result of public
comment. NRCS consulted with
groundwater experts from the Iowa
Geological Survey Bureau of the Iowa
Department of Natural Resources and
the U.S. Geological Survey Bureau.
Generalized sources of groundwater
were identified in the area. There was
no sponsor support for an alternative
plan featuring groundwater because it
could not meet the water-based
recreation project purpose. In addition,
one sponsor had been previously
advised that long term, they should seek
a surface water supply source to replace
their current well fields.

Preliminary alternatives that do not
meet the sponsors’ objectives will be
removed from further study and
consideration. Each alterative plan that
is carried through detailed planning will
be compared against a no action plan as
a basis to determine effects. The
sponsors will select an alternative plan
based on the effects, economic
evaluation, and the extent that it meets
their objectives. The project will include
one multi-purpose reservoir with the
purposes of water supply and water-
based recreation. Best management
practices may be included in the
planned project in order to further
protect the new surface water supply.

Two open house informational
meetings were held in Shenandoah,
Iowa on August 19, 2003, to initiate the
planning process and obtain public
input. State and federal agencies,
private organizations, and local
individuals were invited to a scoping
meeting on February 17, 2004. The
public input received from these
meetings and at meetings of the West
Tarkio Steering Committee will be
considered as a draft Environmental
Impact Statement is developed. The
periodic Steering Committee meetings
as well as individual member sponsor
meetings are open to the public and
provide opportunity for citizen input.

Preliminary issues: Among the issues
that the NRCS plans to consider in the
scope of the EIS analysis are:
—Environmental, economic, and social

impacts of the alternatives. Major

categories are listed below.

Soil erosion

Flooding

Prime farmland
Agricultural/other
rural land
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Threatened and en-
dangered species
Wetlands

Recreation

Water quantity/
supply

Water quality

Cultural resources

Wildlife habitat
Air quality
—Costs and benefits of the alternatives.

The West Tarkio draft EIS will be
developed and published in the Federal
Register with a target date of October
20, 2005. A 45-day comment period will
be available for the public to provide
comments. A 30 day comment period
will be available following publication
of the final EIS. A meeting will be held
in the Shenandoah area near the date of
the draft EIS publication to inform the
public about the draft watershed plan-
EIS and to obtain comments.

The draft watershed plan-EIS will be
prepared and circulated for review by
agencies and the public. This review
will be conducted concurrently with the
publication of the draft EIS in the
Federal Register. The Natural Resources
Conservation Service invites
participation and consultation of public
agencies, any affected Indian tribe, and
individuals that have special expertise,
legal jurisdiction, or interest in
providing data for consideration in
preparing the draft EIS. Comments and
other inputs received will be considered
in plan development. Further
information on the proposed action may
be obtained from David Beck, Planning
Leader, at the above address.

Dated: April 12, 2005.
Richard Van Klaveren,
State Conservationist.
[FR Doc. 05-7921 Filed 4-19-05; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Changes to the
Natural Resources Conservation
Service’s National Handbook of
Conservation Practices

AGENCY: Natural Resources
Conservation Service (NRCS), USDA.
ACTION: Notice of availability of
proposed changes in the NRCS National
Handbook of Conservation Practices for
public review and comment.

SUMMARY: Notice is hereby given of the
intention of NRCS to issue 11 new or
revised conservation practice standards
in its National Handbook of
Conservation Practices. These standards
include: Alley Cropping (Code 311),
Prescribed Burning (Code 338),
Multistory Cropping (Code 379),

Windbreak-Shelterbelt Establishment
(Code 380), Riparian Forest Buffer (Code
391), Tree-Shrub Site Preparation (Code
490), Tree-Shrub Establishment (Code
612), Windbreak-Shelterbelt Renovation
(Code 650), Forest Trails and Landings
(Code 655), Tree-Shrub Pruning (Code
660), and Forest Stand Improvement
(Code 666). NRCS State Conservationists
who choose to adopt these practices for
use within their States will incorporate
them into Section IV of their respective
electronic Field Office Technical
Guides. These practices may be used in
conservation systems that treat highly
erodible land or on land determined to
be wetland.
DATES: Effective Dates: Comments will
be received for a 30-day period
commencing with this date of
publication. This series of new or
revised conservation practice standards
will be adopted after the close of the 30-
day period. Send comments
electronically to
Daniel.Meyer@usda.gov, or in writing to
Daniel Meyer, National Agricultural
Engineer, Natural Resources
Conservation Service, Post Office Box
2890, Room 6139-S, Washington, DC
20013-2890.
FOR FURTHER INFORMATION CONTACT:
Copies of these standards can be
downloaded or printed from the
following Web site: ftp://ftp-
fe.sc.egov.usda.gov/NHQ)/practice-
standards/federal-register/. Single
copies of these standards also are
available from NRCS in Washington,
DC. Submit individual inquiries to
Daniel Meyer@usda.gov, or in writing to
Daniel Meyer, National Agricultural
Engineer, Natural Resources
Conservation Service, Post Office Box
2890, Room 6139-S, Washington, DC
20013-2890.
SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
requires NRCS to make available, for
public review and comment, proposed
revisions to conservation practice
standards used to carry out the highly
erodible land and wetland provisions of
the law. For the next 30 days, NRCS will
receive comments relative to the
proposed changes. Following that
period, a determination will be made by
NRCS regarding disposition of those
comments, and a final determination of
changes will be made.

Signed in Washington, DC, on April 7,
2005.
Bruce I. Knight,
Chief, Natural Resources Conservation
Service.
[FR Doc. 05-7580 Filed 4-19-05; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security
Miscellaneous Activities

ACTION: Proposed collection: Comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995, Pub.
L. 104-13 (44 U.S.C. 3506(c)(2)(A)).
DATES: Written comments must be
submitted on or before June 20, 2005.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6611, 14th and Constitution Avenue,
NW., Washington, DC 20230 (or via
Internet at dhynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Patrick Heinig, BIS ICB
Liaison, (202) 482—4848, Department of
Commerce, Room 6716, 14th and
Constitution Avenue, NW., Washington,
DG, 20230.

SUPPLEMENTARY INFORMATION:

1. Abstract

On September 30, 1993, the Secretary
of Commerce submitted to the Congress
a report of the Trade Promotion
Coordinating Committee, entitled
Toward a National Export Strategy. The
report included the goal to “Undertake
a comprehensive review of the Export
Administration Regulations to simplify,
clarify, and make the regulations more
user-friendly”’. To carry out this
recommendation, BIS has rewritten the
entire EAR. To the extent activities have
been added or changed but not deleted,
this collection represents the authority
to collect, on rare occasions, certain
information from the public. This
assembly of information collection
activities is comprised of two activities.
“Registration Of U.S. Agricultural
Commodities For Exemption From
Short Supply Limitations On Export”,
and ‘““Petitions For The Imposition Of
Monitoring Or Controls On Recyclable
Metallic materials; Public Hearings” are
statutory in nature and—though they
never have been applied—must remain
a part of BIS’s information collection
budget authorization. The third—The
Commerce Control List—became
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necessary as the rewrite of the Export
Administration Regulations sought to
harmonize the U.S. ECCN system with
the European system for consistency
and future simplicity.

However, this activity is no longer
needed since the transformation from
the old system to the new system is
complete.

For the purpose of clarity, this
abstract will refer to the two activities
as follows:

USAG will refer to Registration Of
U.S. Agricultural Commodities For
Exemption From Short Supply
Limitations On Export activities; and,
petitions will refer to Petitions For The
Imposition Of Monitoring Or Controls
On Recyclable Metallic materials; Public
Hearings activities.

II. Method of Collection

For USAG, the method is a written
application for the exemption from
Short Supply Limitations on Export
Activities.

For petitions, the method is a written
petition requesting the monitoring of
exports or the imposition of export
controls, or both, with respect to certain
materials.

The same mailing address is used for
both submissions: P.O. Box 273,
Washington, DC 20230.

III. Data

OMB Number: 0694-0102.

Form Number: None.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents: 2.

Estimated Time Per Response: USAG:
5 hours per response; Petition: 5 hours
per response.

Estimated Total Annual Burden
Hours: 10.

Estimated Total Annual Cost: No
capital expenditures are required.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques

or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: April 15, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-7911 Filed 4-19-05; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Requests for the Appointment of a
Technical Advisory Committee

ACTION: Proposed collection: comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before June 20, 2005.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6611, 14th and Constitution Avenue,
NW., Washington, DC 20230 (or via
Internet at DHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Pat Heinig, BIS ICB
Liaison, (202) 482—-4848, Department of
Commerce, Room 6716, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

SUPPLEMENTARY INFORMATION:

I. Abstract

The Technical Advisory Committees
were established to advise and assist the
U.S. Government on export control
matters. In managing the operations of
the TACs, the Department of Commerce
is responsible for implementing the
policies and procedures prescribed in
the Federal Advisory Committee Act.
The Bureau of Export Administration
provides technical and administrative
support for the Committees.

The TACs advise the government on
proposed revisions to export control
lists, licensing procedures, assessments
of the foreign availability of controlled
products, and export control
regulations.

II. Method of Collection
Written Request to BIS.

III. Data

OMB Number: 0694-0100.

Form Number: None.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents: 1.

Estimated Time per Response: 5 hours
per response.

Estimated Total Annual Burden
Hours: 5.

Estimated Total Annual Cost: No
capital expenditures are required.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: April 15, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-7915 Filed 4-19-05; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

National Security and Critical
Technology Assessment of the U.S.
Industrial Base

ACTION: Proposed collection: comment
request.
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SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before June 20, 2005.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer, (202) 482—
0266, Department of Commerce, Room
6611, 14th and Constitution Avenue,
NW., Washington, DC 20230. (or via
internet at DHynek@doc.gov.)

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Pat Heinig, BIS ICB
Liaison, (202) 482—4848, Department of
Commerce, Room 6716, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

SUPPLEMENTARY INFORMATION:
1. Abstract

The Department of Commerce/BIS, in
coordination with other government
agencies and private entities, conduct
assessments of U.S. industries deemed
critical to our national security. The
information gathered is needed to assess
the health and competitiveness as well
as the needs of the targeted industry
sector in order to maintain a strong U.S.
industrial base.

II. Method of Collection
Written response.
II1. Data

OMB Number: 0694-0119.

Form Number: None.

Type of Review: Regular submission
for extension of a currently approved
collection.

Affected Public: Individuals,
businesses or other for-profit and not-
for-profit institutions.

Estimated Number of Respondents:
6,000.

Estimated Time per Response: 4 hours
per response.

Estimated Total Annual Burden
Hours: 24,000.

Estimated Total Annual Cost: No
capital expenditures are required.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance

of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they will also become a matter of public
record.

Dated: April 15, 2005.
Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-7917 Filed 4—19-05; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
International Trade Administration
Mission/Exhibition Evaluation Form

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burdens, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Pub. L. 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before June 20, 2005.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6612,
14th & Constitution Avenue, NW.,
Washington, DC 20230 or via the
Internet at dHynek@doc.gov.

FOR FURTHER INFORMATION CONTACT:
Request for additional information or
copies of the information collection
instrument and instructions should be
directed to: Joseph English, U.S. &
Foreign Commercial Service, Global
Trade Programs, Room 2810, 14th &
Constitution Avenue, NW., Washington,
DC 20230; Phone number: (202) 482—
3334, and fax number: (202) 482—-0115.

SUPPLEMENTARY INFORMATION:

1. Abstract

Department of Commerce (DOC) and
DOC-certified trade missions and
exhibitions are overseas events planned,
organized and led by government and
non-government export promotion
agencies such as industry trade
associations; agencies of Federal, State,
and local governments; Congressional
representatives; chambers of commerce;
regional consortia; and other export-
oriented groups. These events are
evaluated at the close of the program by
completion of the Mission/Exhibition
Evaluation form. This submission
renews OMB approval of the form.

This form is used to: (1) Evaluate the
effectiveness of DOC or DOC-certified
overseas trade events through the
collection of information relating to
required performance measures; (2)
document the results of participation in
DOC events; (3) evaluate results
reported by small to mid-sized, new-to-
export/new-to-market U.S. companies;
(4) document the successful completion
of trade promotion activities conducted
by overseas DOC offices; (5) identify
strengths and weaknesses of DOC trade
promotion programs, in the interest of
improving service to the U.S. business
community.

II. Method of Collection

Form ITA-4075P is completed on-site
at the end of an overseas mission or
exhibition by participating U.S. firms,
who return it to the Department of
Commerce exhibition manager at the
close of the event upon request.

III. Data

OMB Number: 0625—-0034.

Form Number: ITA-4075P.

Type of Review: Regular Submission.

Affected Public: Companies
participating in Commerce Department
trade promotion events.

Estimated Number of Respondents:
2,000.

Estimated Time per Response: 5
minutes.

Estimated Total Annual Burden
Hours: 167 hours.

Estimated Total Annual Costs: The
estimated annual cost for this collection
is $9,245.00 ($5,845.00 for respondents
and $3,400.00 for Federal government
employees).

IV. Request for Comments

Comments are invited on (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the



Federal Register/Vol. 70, No. 75/Wednesday, April 20, 2005 /Notices

20527

proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: April 15, 2005.

Madeleine Clayton,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-7916 Filed 4—19-05; 8:45 am]
BILLING CODE 3510-FP-P

DEPARTMENT OF COMMERCE
International Trade Administration

Export Trading Companies Contact
Facilitation Service

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on the
continuing information collections, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13 (44
U.S.C. 3506(C)(2)(A)).

DATES: Written comments must be
submitted on or before June 20, 2005.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6612,
14th & Constitution Avenue, NW.,
Washington, DC 20230 or via the
Internet at dHynek@doc.gov.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to: Chris Rasmussen, Export
Trading Company Affairs; Industry
Analysis; Room 1104; 14th St. &
Constitution Ave, NW., Washington, DC
20230; phone: (202) 482-5131; and fax:
(202) 482-1790.

SUPPLEMENTARY INFORMATION:
1. Abstract

The Contact Facilitation Service (CFS)
is a U.S. Department of Commerce
database, designed to put U.S.
producers together with export service

providers. Many U.S. firms have never
exported because of a fear of the risks
involved in exporting and a lack of
knowledge of the international
marketplace. New-to-export firms need
the assistance of export service firms
offering export trade services. One of the
purposes of the Export Trading
Company (ETC) Act of 1982 is to
increase United States exports of goods
and services by encouraging more
efficient provision of export trade
services to U.S. producers and
suppliers. Section 104 of the Act directs
Commerce to provide a service to
facilitate contact between producers of
exportable goods and services and firms
offering export trade services.

The International Trade
Administration (ITA) maintains the CFS
database of U.S. manufacturers, export
trading and management companies,
wholesalers/distributors, and
international service firms. The CFS is
designed to help promote exports and
enable U.S. producers to locate export
service providers. Export Service firms
registered in the CFS database are listed
in annual print editions of the U.S.
Trade Assistance Directory, distributed
throughout the United States. U.S.
producers of goods and services
registered in the CFS database are listed
in the annual print editions of the U.S.
Department of Commerce Exporters’
Yellow Pages™, distributed worldwide.
These directories also are accessible
online at http://www.myexports.com.
The print and electronic produced and
made available through ITA’s
“MyExports” “program. Without the
information collected by the form, the
CFS database and the resulting
directories would be unreliable and
ineffective, because users of this kind of
data need current information about the
listed companies.

I1. Method of Collection

Form ITA—4094P is sent by request to
U.S. firms.

III. Data

OMB Number: 0625-0120.

Form Number: ITA-4094P.

Type of Review: Regular Submission.

Affected Public: Business or other for-
profit; not-for-profit institutions and
State, local or tribal government.

Estimated Number of Respondents:
12,000.

Estimated Time per Response: 15
minutes.

Estimated Total Annual Burden
Hours: 3,000.

Estimated Total Annual Costs:
$95,500 ($10,000 government and
$85,500 respondents.)

IV. Request for Comments

Comments are invited on (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and costs) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or forms of information technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: April 15, 2005.

Madeleine Clayton,

Ma